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Annomayusn: uncmumym o06ecneuumenbHblx Mep 6 pPAMKax OAHKPOMCMEA pe2yiupyemcs psiooM Hpaso8bix
HOpM. B npagonpumenumenvhol npakmuxe 3a4acmylo G03HUKAIOM NPOOIeMbl 8 C6A3U C UMEIOUWUMUCS
npagosuiMu KOLIUUAMY, npoderamu 8 npage. He obxooum oOannas npobrema u NOpAOOK pecyiuposanus
obecneyumenvuvix mMep 6 0eiax HecocmosmenvHocmu (bankpomcmee). B pamkax macmoswei cmamovu Hamu
byoem paccmompena 00HA U3 CYWECMBYIOWUX NPoOIeM Npao6o20  pe2yiupo8aHus UHCHMUMYMd
0becneuumenvHblx Mep 80 83aUMOCE3U C NPOYedypou GAHKPOMCMEd, a UMEHHO — OMCYMCMEUe UHCIMUmyma
npeosapumenbHblx 00ecneuumenbHbix Mep 6 0eidx 0 HecOCmosmenbHocmu (bankpomemee).

Kntouesvte cnosa: npeosapumenvhvie obecneuumenvHblie Mepbl, HECOCMOSMENbHOCMb  (OAHKPOMCMS0),
obecneuenue ucka, npedsapumenbHas 3auuma.

HopMmer ApOuTpaxxHoro mporeccyaabHoro kogekca Poccwiickoit @eneparmn (mamee — «AIIK PO») u
®enepanpHoro 3akoHa or 26.10.2002 Ne 127-®3 «O necoctostensHOcTH (OaHKpoTcTBE)» (mamee — «P3 o
0aHKPOTCTBE») PACXOIATCA B YACTH JOMYIIEHWS NPUMEHEHHUS INPEIBAPUTEIBHBIX OOECHEUHTENBHBIX MEp B
COOTBETCTBYIOIINX CYACOHBIX pa3dHUpaTenbCcTBaxX.

Hanomaum, uto B coorBerctBuU ¢ 4. 2 cT. 90 AIIK PO obecneunTtensHple MEpHl NPHHUMAIOTCS II0
3asBIICHHUIO JIWI, YYACTBYIONIMX B JIEJIE, a B CIIyYasx, nmpeaycMoTpeHHsix AITK PO - takxke unbix aui [2]. B @3
0 0aHKPOTCTBE K€ KPYT JIMI{ OTpaHWYEH JIMIIb JULAMH, Y9acTBYOUMMH B fene. [lo TonkoBaHuio, JaHHOMY B
a03. 2 1. 3 IlocranoBnenus [Ineayma BAC P® ot 12.10.2006 Ne 55 «O nmpuMeHeHUH apOUTPKHBIMH CyJIaMU
o0ecreunTeIbHBIX Mep", 10l MHBIMH JIUIIAMU TOHUMAIOTCS JIMLA, XOJAaTaWCTBYIOIINE, B TOM YHCIIE, O IPUHATHH
npeaBapuTeIbHBIX 0becmeunTenbHbIX Mep [3]. B ¢BsA3u ¢ 9THM nenaeTcs CIeAyounil BEIBO: 3aKOHOAATENECTBO
0 OaHKPOTCTBE HE JIOIYCKAeT MPEBAPUTEIILHOIO 0OecrieueH s 3asBIIsIeMbIX KPEAUTOPOM TpeOOBaHHH.

Wrak, nepex HaMU OTKpBIBAaeTCs Cieyromas mpobiema - moyeMy 3aKOHOAATeNb HE JOITYCKAaeT B paMKax
paccMoTpeHHsl Jien 0 OaHKPOTCTBE MPUMEHEHHS! MPEIBAaPUTEIBHBIX O0ECHEUUTENFHBIX MEP M HE TO3BOJISET
3alIUTUTh, TaKUM 00pa3oM, IpaBa KpeAuTopoB. IIpenBapuTEIbHBIMU Ha3bIBAIOTCS OOECHCUUTEIbHBIE MEpHI,
HanpaBJICHHBIC HA 3allUTy MMYIIECTBEHHBIX WHTEPECOB 3asBUTENS, NPUHUMAacMble apOMTPaXKHBIM CYIOM, O
TIPEABSBICHUS TPeOOBaHMUS, C O0S3aTENBHBIM TPEICTaBICHNEM 3asBUTENIEM BCTpedyHoro obecriedenus [1, c.
202]. Tpu stom m. 2 ct. 7 ®3 0 GaHKPOTCTBE YCTaHABIHMBACT, YTO MPABO Ha OOpaIleHHE C 3asBIECHUEM O
MIPU3HAHWN JIOJDKHUKA OaHKPOTOM BO3HMKACT Yy KOHKYPCHOTO KpEOWTOpa M HWHBIX JIHMI[ IO ACHEKHBIM
00513aTENBCTBAM C JaThl BCTYIUICHHSI B 3aKOHHYIO CHITY PELICHUS CyJa, apONTpakHOTO Cyzia MM CyA€OHOrO aKTa
0 BbIJIaU€ MCIOIHUTENbHBIX JIMCTOB HA MPUHYANTEIBHOE UCIIOIHEHUE PELICHUH TPETEHCKOTo Cy/la O B3bICKaHUH
C JIOJKHHKA ICHE)XHBIX CPe/ICTB [5].

CuntaeM BO3MOXKHBIM BO3HHKHOBEHHE B IPAaBONPHUMEHUTENBHON MpaKkTHKe ciexyromie cutyanuu. Ilo
UTOTaM PacCMOTPEHHUSI COOTBETCTBYIOLIETO TPEOOBaHMsI, IPEIbSIBICHHOIO B MOPSIKE MCKOBOTO MPOM3BOACTBA,
CYJ YIIOBJIETBOPSIET JICHE)KHOE TpeOOBaHME HCTIA K OTBETYMKY. Ha BeTymiieHue perneHust apOuTpa)KHOro Cyaa B
3aKOHHYIO CHJIy B COOTBETCTBMU C monoxeHueM 4. 1 cr. 180 AIIK P®, orBomutcss 1 Mecsn co aHs ero
W3rOTOBJICHHSI B MOJHOM 00BbeMe [2]. B TedyeHHe Tekyliero Mecsia HH HCTEll, HA OTBETYHUK HE OOXKAIYIOT
npuHsTOe cyneOHoe pemeHue. [Ipn 3TOM OTBETYMK NpeINpPUHUMAET 3KCTPEHHBIE AEHCTBUS /IS BBIBEICHUS
CBOMX aKTHBOB JIOOBIMH focTynHbIME cpenctBamu. AITIK P® B 4. 7 cr. 182 mpeaycmarpuBaer, 4To B TaKOM
cilydae 3asfBHUTENb TaK K€ MOXKET OOpaTHThCS K Cyny Ui MPUHATHS MEp MO OOECHEYCHHIO HCIIOTHEHHS
pelueHus, He 00paIleHHOro K HeMeIeHHOMY ucrnonanenuo [2]. Ho dro, ecimn 06beM M CPOK HEHCIIOIHEHUSI
JCHE)XHBIX 0053aTEIBCTB COOTBETCTBYIOT KPHTEPUSM [UIA MOAA4YM 3asABICHUS O TPH3HAHWU JOJDKHHUKA
0aHKpPOTOM, M KpeauTop B OyAayIieM IUIaHUPYeT MOAATh JAHHOE 3asBICHUE, a HE IBITATbCS B3bICKUBAThH
JCHEXHBIE CPE/ICTBA IIyTEM HCIIOJHHUTEIBLHOIO HMPOM3BOACTBA. sl pa3pelleHHs JaHHOTO BOIPOCA CUUTAEM
BO3MOXHBIM npuBectd @3 o O6ankporcTBe B cooTBeTcTBUE ¢ AIIK P® M BBeCTH MHCTHTYT MpPEABAPUTEIHLHOIO
obecrieueHnst IMYIIECTBEHHBIX TPeOOBaHUH KPEAUTOPOB.

HeoOxoanmble u3MeHEHUsI 00YCIOBIEHB BOBMOXXHOCTBIO COTJIACOBAaHHS OOECIIEUUTENBHBIX MEp C JIEIOM O
OankporcTBe. B cityuae paccMorpeHusi TpeOOBaHHMS O TNPHUHSITHM OOECIEUMTENBHBIX MEp B IEPUOJ II0CTe
MPUHATUS PELIEHHs CyAa M0 MCKOBOMY IMPOU3BOACTBY, HO JO €r0 BCTYIUIEHHS B 3aKOHHYIO CHIy, JaHHbBIE
TpeboBaHus OyayT paccMaTpUBaThCs B CBSI3KE C MCKOM, B TOM YHCJIE OJ TEM K€ HOMEPOM CYAEOHOro Jena.
Hamn xe mpenmaraercsi, B IEsSX HPOLECCYyaTbHOTO BOCCOEAMHEHHUS MOAOOHBIX OOECIIEUMTENBHBIX MEp C



paccMOTpeHHEM Jienla 0 OaHKPOTCTBE, paccMaTpuBaTh MX HE KaK OTHOCSIIMECS K IMPHUHSATOMY II0 MCKOBOMY
MIPOM3BOACTBY CYyIeOHOMY akTy, a Kak IpelBapUTEIbHbIE O0ECHECYHTENbHBIE MEphl K I10JjaBacMoOMYy B
Omkaiiniem OyayIieM 3asBICHHS O IPU3HAHUY JOJDKHUKA OaHKPOTOM.

JlelicTBHsl  BBIIEYKA3aHHBIX  TNPEABAPUTENBHBIX  OOCCHEYUTENBHBIX MEp, B  COOTBETCTBHH  C
3aKOHO/ATEIbCTBOM, INPEJIaraéM PacHpOCTPaHUTh CPOKOM [0 PACCMOTPEHHUS] OOOCHOBAHHOCTH 3aSIBICHHS O
MIPU3HAHNH JOJDKHUKA OaHKPOTOM.

Heo6xomumo otrmeruth, uro mo 4. 5 cr. 99 AIIK P®, numo, mo xomaTaiicTBy KOTOPOTO TNPHHSTHI
MpeaABaprUTEIILHBIC obecreunTeabHbIE MCEpPHI, 00s13aH0 1oJaTh MCKOBOC 3asBJICHHUC B COOTBCTCTByIOH_[PII’I cya B
CPOK, YyKa3aHHbBI B OINpeJeleHnH 00 O0O0eCleueHUd HMMYIIECTBEHHBIX WHTEPECOB, KOTOPBIA HE MOXKET
OpeBbIIaTh 15 mHEW co AHS MPUHATHS BbIlIeHa3BaHHOTO omperneneHus [2]. 3akoHompoekt Ne 32493-7 «O
BHECEHUHU M3MeHeHMH B cTathu 1252 u 1486 I'paxnanckoro xonekca Poccuiickoit denepanuu u crateu 4 u 99
ApOutpaxxHoro mpoueccyaibHoro koaekca Poccuiickoit denepanyny», npepiaraer U3MEHUTh JaHHYIO HOPMY
1IpaBa U YCTAaHOBWTH ISTHAALATHIHEBHBIM CPOK HE HA MOJAa4Yy MCKOBOTO 3asBJICHUS, a Ha HAIPaBJICHUE APYroH
CTOPOHE TIpeTeH3WH (OTIpaBJIEHHE KOTOPOW O00S3aTeNbHO NMPH PACCMOTPEHUH OOJNBUIMHCTBA 3KOHOMHYECKHX
CIIOpOB), a TaK)Ke BBECTH B CTAaThIO IIITUAHEBHBIM CPOK HAa IOAAYy HCKOBOTO 3asBJICHHS C MOMEHTa
HanpasieHus npereHsuu [4]. B ciydae BBeleHMs IpeaBapUTEIbHBIX OOCCICUMTENBHBIX MEP B OAaHKPOTCTBO
HEOOXOMMO YJYHTHIBATh JTAHHOE MOJIOKEHHWE 3aKOHOJATENBCTBA IIyTEM OOs3aHHMA KpEOUTOpa HAaIpaBHTh B
MATHAAUATHIHEBHBIN CPOK 3asBICHUE O MPU3HAHMWHU JIOJDKHUKA OAHKPOTOM CO JHS BBIHECCHHUS ONPENENICHHS O
HNPUHITHN OOECHEYUTENbHBIX MEp, IOCKOJIBKY BBICTABICHHUE MNPETEH3UH IOJDKHUKY B JAHHOM CIIydae He
Tpebyercs.

Baxxno IIOMHUTB, YTO IPHU AOMYIICHUN MPUHATUA MTPEABAPUTEIIBHBIX 00eCImeYnTEIbLHBIX MEp, JOJIKHUK YIKE
Ha CTaJMU TOAAa4YM COOTBETCTBYIOLIETO XOJaTaliCTBa [OJDKEH OTBEYaTh NpU3HAKaM OaHKPOTCTBa,
YCTaHOBJICHHBIM B CTaThsX 4, 6 n 213.3 @3 0 6aHKPOTCTBE, TO €CTh UMETh 33/I0JDKEHHOCTh B pa3Mepe He MeHee
300 000 pybneir y ropuamueckoro Jymna u 500 000 pyOneit y ¢u3mueckoro muna, CpoK HEUCIIOIHEHHS
00513aTeIbCTB (haKTHUCCKH COCTABISITH HE MeHee 3 mecsiues [5].

B 3akiioyeHHe CTOMT OTMETHTh, YTO BBEJICHWE WHCTUTYTA IPEABAPUTEIBHBIX OOECIIEUHUTENBHBIX MEp B
paMKax mpomecca OaHKpOTCTBa MO3BONMUT J(dexTrBHEe 3amUTUTH TMpaBa KpeauTopos. IIpomsoiiner
YHU(UKALIUS TPOLECCYyaTbHOTO 3aKOHOATENLCTBA, BeJb OAHKPOTCTBO XOTh M SIBISIETCS 0CO00H, HO BCE ke
YacThI0 apOMTPaXKHOTO Tpoliecca, KOTOPBIH TOITyCcKaeT MPUMEHEHHE TIpeIBapUTEIbHOTO obecrieueHus. B cimydae
pa3pabOTKH COOTBETCTBYIOIIETO 3aKOHOIMPOEKTa 0c000e BHUMAaHHE HEOOXOIMMO YAETHTH MPoOJeMe 3alluThI
MIpaB JIOJDKHHUKA Kak HanOoJjee ysI3BUMOTO JINIA, BEAb AaXe 0043aTeIbHOE BHECEHHE BCTPEYHOTO OOECTICUEHHS
o axHanoruu ¢ npasmwiamu AIIK P® He rapanTupyer mocnenyromiee IOJTHOE BO3MEIICHNE YOBITKOB JTODKHHUKA
IpU HeZOOPOCOBECTHOM MOBEAECHHH KPEIUTOPA, MTOJABIIETO X0JaTalCTBO C IPOTHBONPABHBIMH LEISIMH.
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