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KOHCTUTYIIMOHHOE ITPABO:;
MYHHUIIUITAJIBHOE ITPABO

KOHCTUTYIHUOHHO-ITIPABOBBIE TAPAHTHUHU U 3AIIIUTA
HU3BUPATEJILHBIX ITIPAB POCCUMCKHNX I'PAXKJIAH
Kaszanuesa A.Il.

Kasanyesa Anacmacus Ilagnogua - macucmpaunm,
Kageopa KOHCMUMYYUOHHO20 U MeHCOYHAPOOHO20 Npasa, puouYecKull paxyivmem,
Poccuiickaa akademus HapoOHo20 X03A1cMEa u 20Cy0apCmMEeH Ol CLyiHcobl
npu Ilpesudenme Poccuiickoii @edepayuu
Ypanockuii uncmumym ynpaeaenus, e. Examepunoype

Aunomayua: 6 cmamve pacCMAmpusaomcs KOHCMUMYYUOHHO-NPABOGLIE 2aPAHMUU U
3auuma  u36UpamenbHblX  Npag  POCCUTICKUX 2PAdCOaH, — OCHOGHbLLE XAPAKMEPUCTIUKU
3auumel U3OUPAMENLHLIX NPAG 2PANCOAH KAK 8 CYOEOHbIX, MAK U 60 6HECYOCOHbIX OP2aHAX,
a umeHHo 6 uzbupamenvuvix Komuccusx. Taxoce obo3nauena npodIeMamura 3auumol
u36UpamenbHblX NPag pPadicOaH.

Knroueevie cnosa: uszdupamenvHoe npago, 3awuma u30UPAmMenIbHuIX Npas, 2apaHmuu
peanusayuu u3OUpameIbHuIX Npas.

Cpenu IOCTMXXEGHHH IMBWIM3AIUMU BBIOOPHI M M30MpaTeIbHBIC IPOLETYPHl 3aHUMAIOT
ocoboe mecto. Kaxkaas crpana mo-cBoemMy Mpojenana HCTOPUIECKUH MyTh K MOTUTHYECKOH
cBO0O/IE M IEMOKPATHH.

XoTs MHCTUTYT M30upaTenpHOro MpaBa B Poccuu oueHb MONOA, HEpBbIE €ro
MposIBIICHUSI MOKHO mipocieantb Gonee 1000 ner nHazan [1, c. 184]. Ilo MHEHHIO MHOTHUX
aBTopuTeTHBIX UCTOpUKOB (O.M. Ynctsaxos, HO.I'. AnekceeB, WU.SI. ®PposHOB U 1p.),
BBIOOpHBIE Hauana J[peBHEPYCCKOro rocy1apcTBa OCHOBBIBAIMCH HA TPHHIMNAX O0OIIero,
BEYEBOT0 CAMOYIIPABJICHHUS, 3aKPEIUICHHBIX B MPABOBBIX 00bMasx W Tpaxumusx. OgHako
Takoe IPSAMOE WM HEIOCPEICTBEHHOE HApOJOBIACTHE MOIJIO CYIIECTBOBAaTh JIMIIb B
MaJeHbKOM «rocynapcre-ropone» [2, c. 30]. B konue XV B. ¢ JMKBUAAIMEH UX
MOJNTHYECKOH CaMOCTOSATENIbHOCTH HHCTHTYTHI M30MpPATEIbHOW CHUCTEMBI M JIEMOKpPATHH
O6but  yTpadeHsl. CiemyeT OTMETHTh, YTO TNPEICTABUTENBCTBO COCIOBHMH OBUIO camMoi
paHHel H30UpaTebHOW CHCTEMO.

3arem B XVI B. 3emMckue cOOOpBI 3a BpeMs CBOCH IeATEIBHOCTH CIIOCOOCTBOBAJH
YKPEIUICHHIO CHUCTEMBI TEPPUTOPUAIBHO-COCIOBHOTO TPEICTABUTENBCTBA M OKA3aJIH
BIIMsIHUE HAa GopMHUpoBaHKe B Poccuu cBojja M30MpaTeNbHbIX PaBHI U MPOLEYP, a TaKKe
YUpEAWIH BBIOOPHI HA HApcTBO [3, ¢. 426]. [IpuHIMIIBI MECTHOTO CAaMOYITPaBIICHHS TaKXe
3aKpeIUTINCh B MPABOBBIX OOBMAsX W TPagUIMAX W HE PEriJaMeHTHPOBAIUCH
rocyaapctBoM. Bo Bropoil monoBune XVII B. C¢ ycuieHMeM TOCYJapCTBEHHOH BIAacTU
3eMCKHe COOOPHI MPUXOIAT B YIAIOK.

XapakTepHasi ocobeHHOCTh Tponenypsl BeioopoB XVIII-XX BB. 3akimrouanack B HX
COCIIOBHOCTH, T€PPUTOPHUANBHOCTU U aJMHHUCTPATUBHON MPEICTaBUTEIBHOCTH, KOTOPHIE
3aKPEIUISUINCh B €JUHBIX HOPMATUBHBIX aKTaX.

Ha coBpemeHHOM 3Tame oTedecTBEHHOE M30MpaTeIbHOE MNpaBoO - OJHAa W3 Haubosee
MHTEHCUBHO MEHSIOMINXCS MOJOTpacied KOHCTUTYIIMOHHOTO IpaBa. DTO OOBICHIETCS Kak
HeCcTaOMIIBHOCTBIO OTEYECTBEHHOW MOJIMTHYECKOW CHCTEMBI, TaK M HENPEeKpallalouMucs
MOTBITKAMU JIOCTHYb IMOJUTHIESCKUX PE3YJIHTATOB IPABOBBIMH CPECTBAMHU.

B cBa3u ¢ stum LMK P® wuHMnMupoBasia NpoBeAeHUE HAYYHO-IPAKTUYECKON
koHpepernun «M36upatensHas cuctema Poccuu: ombIT (HOPMHUPOBAHUSA M TIEPCIIEKTHUBEI
PasBUTHUS» C LETBIO IIMPOKOMACIITAOHOTO 00CYKACHHS N30MPATENLHOTO 3aKOHOIATEIbCTBA
B IIEJIOM U HEOOXOJMMOCTH NMPUHATUS H30MPATENbHOTO KOJEKCa B YaCTHOCTH, YTO, MO
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mHenuro rnasbl [{UK, morio Obl oOecreunTh mNpolecc CUCTEMaTH3alMH M IPUBEICHUS
M30MpaTeNbHOrO 3aKOHO/AATENbCTBA K CIMHOW MPABOBOW JIOTMKE, a TakKXKe YCTPaHUTh
CYLIECTBYIOILUE B HEM IPOTUBOPEUUS.

VYyactue B HeH NPUHSIM NpodeccCHOHaNbHBIE OpPraHu3aToOphl BEIOOPOB, MOJIUTHYECKUE
9KCIEPThI, HAOIIONATEH, OOLIIECTBEHHHUKH, KYPHAIUCTHI, IPEICTABUTEIHN HaPTHIL.

B xome xondepenmuu rmaBa LUK P® DOmna IlandwmioBa oTMeTwia, 4TO HBIHEIIHEE
n30MpaTeNbHOe 3aKOHOIATENhCTBO IMEET MHOTO TpoTuBopeunii: «Llembrii psg 3akoHOB,
MIPaBOBBIX HOPM HE CTBHIKYIOTCS M@XAy co0oil. Bropas mnpobinema — wm30buparensHoOe
3aKOHOJATEIbCTBO OYEHb YACTO MEHSETCS, MHOT/IAa C TAKUMH KYJIbOHTaMH ¥ IOBOPOTAMH. ..
Kpome Toro, KOppeKTHpOBKa HEpEAKO IPOUCXOAWT Imepen BblOOpamMu. M3-3a Takmx
W3MEHEHHH Y Y9aCTHHUKOB M30MpPATEIbHOTO IPOIEcca HEPEIKO BO3HUKAET MHOTO ITPOOIEM».

Mo y6exnenuto rnaBel LIUK Poccun, HeoOXoaumo, 4YTOOBI Bce 3aKOHOAATEIHCTBO
MEHSIOCh MOCIIE0BATENIBHO, IIAT 32 MIaroM.

Cornamasice ¢ MHeHHeM J. [landuinoBoi, Mbl monaraeM, 4To 3Ta KOAU(QHUKALMS HY)KHA
JUId TIpUBENEHUS K €AMHON MPAaBOBOM JIOTHKE C Y4ETOM BCEX COBPEMEHHBIX BBI30OBOB U
3anpocoB obmecTBa. C 3TOH TOYKH 3peHUs] KOJEKC MOI' Obl 00ECrednuTh 3TOT IMPOIEcC.
EZ[I/IHI)IC HOPMBI HY’KHBI, 4TOOBI BCEM OBLIO IIOHATHO, U IIOJIUTHKAM B TOM YHUCIJIC, 06111351
JIOTHKA, 9TOOBI OHM MOTJIM (JOPMHUPOBATH CBOIO HOJIMTHIECKYIO CTPATETHIO, HCXOS U3 TOTO
3aKOHO/IATEIbCTBA, KOTOPOE 3aBTPa HE IIOMEHIETCS] CaMbIM HEOXKHUAAHHBIM 00pa3oM.

ITo cmosam rmaBel LUK Ommer [MambunoBolt, n3dbupatenbHBIl Kogeke Poccuu MoxeT
MOSIBUTHCS K CIIEIYIOIUM BhIOOpaM B ['ocaymy, koTopeie mpoiimyt B 2021 roxy.

[Tonaraem, 4TO MpHHATHE YKa3aHHBIX MEpP CHOCOOCTBOBAJIO OBl B TOM YHCIIE U 3aIUTE
H30HMpaTeIbHBIX IPAB TPAKIAH.

Benp mnpakTuka mNpoBeAeHUS M30MpaTENbHBIX KaMIAHUM IO BBIOOpPaM B OpTraHbI
FOCyHapCTBeHHOﬁ BJIaCTU U MECTHOI'O CaMOYIpPaBJICHHA, HAKOIUICHHAasA B Poccun 3a
nociennue 20 ner, na€r Bce OCHOBaHMWS CYMTaTh, 4TO Ha BbIOOpax B Poccuiickoii
@Denepaliiyl UMEIOT ~ MECTO HapyIIEHHs  H30MpaTeNbHBIX MpaB  TPaXIaH, KOTOPHIE
BBIpAXAKOTCA B BOCIPECIATCTBOBAHUU OCYHICCTBIICHUIO H36I/IpaTeHbHLIX npaB TrpaxJiaH,
OKa3aHMM MABJICHUs Ha H30HMpareseil ¢ IIeIbl0 NPUHYIUTh MX K YYacTHIO B BBIOOpax W
TOJIOCOBAHUIO 32  OINpPEACIEHHBIX  KAaHAWAATOB (WM  TAPTHH),  MAHMITYJISLHIX C
pe3yJbTaTaMM TOJIOCOBAaHMS Ha BBIOOpax B cyObekTax Poccuiickoit deneparmn.

K coxanennto, pa3nuuHble HapyLICHNS] U Pa3HOIJIACHs, a CIEAOBATENbHO, U CHOPHI MOPOH
BO3HMKAIOT B 110001 N30MpaTenbHON KaMITaH|M Ha BCEX CTaHsIX N30MPaTeIbHOTro MpoIiecca.

Hecmotpst Ha TO, 4TO B HaydyHOHl JHTEepaType MMeeTcs 3HAYUTEIIbHOE KOJIMYECTBO
MHEHHMH O MOHATHH 3alIUThl HM30MpPATENBHBIX TIpaB, aBTOp AAHHON pabOTHI COTJIAaCeH C
MHCHHEM O TOM, YTO «II0[ 33H.[HTOﬁ I/136I/IpaTeJ'H)HI)IX nmpaB CJICAYET MOHUMATh MEXAHU3M
BOCCTAHOBJICHUA HApPYIICHHBIX WJIN YCTPAaHCHUA HpeHHTCTBI/II\/’I peamsanuun Cy6’BeKTI/IBHbIX
M30MpaTEeNbHBIX NPaB, OCYLIECTBISIEMBI C MPUMEHEHHEM COOTBETCTBYIOUIMX  (opMm,
MIPOLIEAYp, CIIOCOOOB | cpeacTsy [4, c. 18].

3ammTa W30MpaTeNBHBIX IpaB  €CTh, C  OJHOM CTOPOHBI,  CIOCOO MPUMEHEHHS
M30MpaTEeIIbHOTO 3aKOHO/IATENIbCTBA ~ NPH  BO3SHHUKHOBEHHMHU M30MPATENBHBIX  CIIOPOB IPH
Ha3HAYEHWH, TIOJTOTOBKE, IIPOBEACHWH BBIOOPOB B OpraHbI TOCYapCTBEHHOH BIACTH
MECTHOTO CAMOYIIPABJICHUS! U YCTAHOBIEHMH UX PE3yJbTaToB, KOTOPBIE pa3periarnTcs
M30MpaTeIbHBIMA KOMUCCHSIMU ~ Pa3JIMYHBIX YPOBHEH MO0 B Cy/leOHBIX MHCTAHIMSX, a C
JIPYTOl CTOPOHBI — IIPUHYANTENBHBIA MEXaHN3M peaI3aliKi M30MpaTebHBIX MPaB rPaX/IaH.

Mexaauzm 3alIMThI I/136I/IpaTeJ'[BHBIX IIpaB BBICTPAMBACTCA HA rapaHTHUAX H36I/IpaTCHBHBIX
IpaB TpaxXJaaH, KOTOPBIC ABIAKOTCA CTPYKTYPHBIM 3JIEMEHTOM KOHCTUTYIITHOHHO-TIPABOBOT'O
craryca qugHOCTH B Poccmiickoit @enepannu. 11 mo3atomy orpanndeHne H30MpaTeIbHBIX
MpaB TPakJaH MOXKET OBITh YCTAaHOBJICHO TOJIBKO (heiepaIbHBIMK 3aKOHAMH JIMIIH B CTPOTO
oroBopeHHbIX KoHcTurynuenl ciaydasx. BeIxo 3a Ipenesibl 3T0ro yCTaHOBIIEHUS BKIIIOUAET
MEXaHN3M 3alUThl N30MPATEIbHBIX MIPAB Yepe3 KOHCTUTYIIMOHHOE CYIOTIPOU3BOICTBO.



Kpome ToOro, 3ammra u30MpaTenbHBIX MpPaB OCYIIECTBISCTCS M IYTEM CO3IaHUS
rapaHTH{ pealn3alny W30MpaTeNbHBIX IIpaB, Yepe3 BHICTPAaUBAHUE CTPOHHOM CHCTEMBI
IOPUANKO-TEXHUYECKUX HOPM, NOJPOOHO PEryIMPYIOIIUX IIPOLEYPHBIC BOIPOCHL.

ABTOp TPUXOJWUT K BBIBOAY, YTO KPYI' CYOBEKTOB, B IOJHOMOYMS KOTOPBIX BXOJAUT
OCYIIECTBIICHHE pealn3alvy U (W) 3alMThl H30MpaTeNbHbIX MPaB, HACTOJBKO IIUPOK, a
UX OOS3aHHOCTH PAa3MBITBI IO 3HAYNTEIBHOMY O0BEMY HOPMATHBHOTO MaTepuaia, d9To
JaHHBIN BOIpOC TpeOyeT, BO-TIEPBBIX, CHCTEMATH3allMH, a BO-BTOPBIX, PETYIHPOBAHUS B
YaCTH YETKOTO PACHpPENEeNEHHS TOTHOMOYHIA.

U, Tem He MeHee, OCHOBHBIMH (OpPMaMM 3alIUTHl H30MPATEIbHBIX TPaB BBICTYNAIOT:
BHecy/cOHas, KOTOpas OCYIIECTBISETCA pPa3INIHBIMH T'OCYJapCTBEHHBIMHA OpraHaMH,
NPEeXIE BCETO H30MpaTeNbHBIME KOMHCCHSIMU; W CyleOHas, KOTOpas OCYIIECTBISIETCS
cyaamu oOreit ropucaukiuu 1 Koncrurynnonusiv Cynom.

Cynebnas 3aIllUTa peau3yeTcst CHCTEMHO B BUJIE MEXKTyHapOAHOM! 3aIlUTHI,
BHYTPUTOCYJJAPCTBEHHBIX ~CyACOHBIX TapaHTUH ¥ 3aIlUTOM IpaB M CBOOOJ YelOBEKa U
rpaxaannHa KonctutymmonnsiM Cynom Poccuiickoii denepann. Konctutyuun Poccuiickoii
Deneparyy rapaHTUPYET KKAOMY MPaXKIaHUHY CYIEOHYIO 3allIUTY €ro MpaB ¥ CBOOOI, a TAKKe
MPaBO B COOTBETCTBUH C MEXIYHAPOIAHBIMU oroBopaMu Poccuiickoii deaepanuu odpamaTbes
B MEXKTOCYAApCTBEHHBIC OpPraHbl 10 3alllUTe IIPaB W CBOOOJ YENOBEKa, €CIIM HCYEpIaHbl BCE
UMEIOIIUECS] BHYTPUIOCYJAPCTBEHHBIE CPEICTBA IPABOBOM 3ALUTHI.

15 cemrsiObps 2015 rToma BerymunB @ cmwiry — Kojaekc aAMHHHCTPaTHBHOTO
cynonpousBozactsa Poccuiickoit denepanuu. T'maBoii 24 ykazanHoro Kozaekca
perylaMeHTHPYETCs IPOU3BOACTBO IO JA€NaM O 3aIlUTe M30MpaTeNbHBIX TpaB M IpaBa Ha
yuactue B pedepenayme rpaxaan Poccuiickoii denepanum.

Jlo aTOrO BpeMeHH Jena O 3allluTe W30UpaTeNbHBIX MpaB pacCMaTPHBAIUCH 110 IpaBUIIaM
raBel 26 ['pakpaHckoro mporeccyaibHoro kogekca P®. B coorBercTBuM cO craTheid 3
OenepanpHoro 3akoHa o 08.03.2015 Ne 22-@3 «O BBemeHun B 1elicteue Kopekca
aJIMUHMCTPaTUBHOIO cynonpousBoictBa Poccuiickoil ®@enepauuuy Aena, HaxOAALIUECS B
MPOU3BOZICTBE CYHOB OOILIEH OPUCIUKINM M HE paccMOTpeHHbIe 10 15 centadps 2015 rona,
HNOAJEXKAT PACCMOTPEHUIO M paspelleHUI0 B HOpsAake,  mOpeaycMoTpeHHoM Kogekcom
aJIMUHHMCTPaTUBHOTO cyonpousBoacTBa Poccuiickoit denepanuu.

Opnnako, b.C. Paifkec orMedaer, 4To Ka9ecTBO paCCMOTPEHHS H30MPaTeIbHBIX CIIOPOB XOTS
W WMeeT CTaOMIBHYIO TEHIECHIHMIO K YIYUYIICHHIO, MO-TIPEKHEMY HE JOCTHIJIO JKEJIaeMOro
YPOBHS, YTO OOYCJIOBIMBAET HEOOXOIMMOCTH IIOCTOSIHHOTO W3YUYCHUS CyIbSIMA W WHBIMH
MPaBONPUMEHHUTEISIMA M30MPATEbHOTO 3aKOHOJATENNBCTBA, 00JIee TIIATEILHOTO TI01X0/1a MPH
OIIpEe/ICNICHUH OOCTOSITENIBCTB, HMMEIOIINX 3HAYeHUE IS JeNl JaHHOM KaTeropuH, a TaKxke
MPaBUIILHOTO MPUMEHEHHS MaTEPUATILHOTO U MPOIIECCYaIbHOTO 3aKoHa [5, ¢. 3].

B otnmume ot cynoB, u3bHpaTenIbHbIE KOMHCCHH IOCTOSHHO HaXoJsATCs B IIpoliecce
peanu3anuyu  W30MpaTeNBHBIX  paB, TOTAAa KaKk  CyAeOHBIE OpraHbl  BBICTYIAIOT
NPaBO3aIIMTHUKAMHA  TOJNBKO B  Cciydae oOpamieHHs  3aMHTEpecOBAaHHOTO Juia. B
OOJBIIMHCTBE CBOEM OXpaHa IpaB depe3 CcyAeOHbIe OpraHbl HaXOTUTCA Kak ObI B CIIAIIEM
COCTOSIHMH, JI0 TeX IIOp I0Ka He HACTYHNHUT HEOOXOANMOCTH BOBJIEYEHHUS B 3TOT IPOLECC U
cyzna. M30uparenbHast KOMHUCCHS 110 CBOEH MHUIIMATHBE MOXKET NPEIOTBPAIaTh HApyIICHHUS
n30MpaTeIbHBIX IIPaB.

VYuuTsiBas, 4TO n30MparenbHas KOMUCCHUS SIBIIIETCS. OPTraHOM BIIACTH,
OCYIIECTBIISIOIIUM ITPUMEHEHHE HM30MPATENbHOTO 3aKOHOJATENBCTBA HA  NMPAKTHKE, |
TIEPBOI CTAIKWBACTCS C PA3IMYHBIMH TOCIEACTBUAMH €r0 MPUMEHEHHSI, BIIOJIHE JOTHIHBIM
MIPEACTaBISIETCS BHECTH B 3aKOHOJATENBCTBO WM3MEHEHHS, pa3rpaHWYHBAIONINE BOIPOCHI
OCYILECTBIJICHHS 3alIUTEL. TO €CTh MOJDKHO OBITH YETKOE pa3[eNieHHe 3alluThl IpaBa Ha
cyneOHyI0 U BHECYAEOHYIO.

Kpome  TOro, Ha  3aKOHOJATEIFHOM YpOBHE  CleZioBajio ObI  Oojee 4eTKo
c(hopMyIHpOBaTh U 3aKPENUTh TEePEUCHb NCHCTBUH M PEIICHWH, KOTOPBIE 00XKATYIOTCS
cpasy B cyaeOHOM mopsiake, 6e3 oOpalieHus B U30MpaTesibHyI0 KOMUCCHI0. B HacTosiee
BpeMs IIPEJOCTABIEHUE BO3MOXKHOCTH OOXKJIOBaHUS B JIOOOW OpraH — KOMHCCHIO HJIH
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cyaeOHble MHCTaHIIMM — IOPOXIAET MAacCy IPOTHBOPEYMH NPU  pa3pelleHuH Jedl.
@dopmMupoBaHHE NPAKTUKH II0 OIpPEICICHHOMY KpPyry BOIPOCOB OYZET CIOCOOCTBOBATH
€AMHOMY NPUMEHEHHIO 3aKOHOIAaTEIbCTBA.
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KOH®JIUKT UHTEPECOB HA FOCYI[APCTBEHHOﬁ
TPAXKIAHCKOM CJIYXBE
CxopoyHnoBa 10.A.

Cropbynosa FOnus Anexceesna — cmyoenm,
Kagedpa epasicoanckozo npasa,
HUnemumym npaea
Tambosckuii eocyoapcmeennwvitl yhugepcumem um. I.P. [lepowcasuna, . Tambos

Annomayua: cmamea NOCeAWeHA AHATU3Y NOHAMUA (KOHQIUKIN UHMEPecosy 8
POCCUTICKOM 3aKOHOOAmenbemee, GIUAHUI0 KOHPAUKMA UHMePeco8 HA 803HUKHOBEHUE
Koppynyuu. B Oanmoii cmamve ompasxcemvl OCHOGHbIE XAPAKMEPUCTIUKU OAHHOZO
SA6NEHUS, BOZHUKAIOWUE 6 C8A3U C €20 MOJKOGAHUEM U AHATUZOM NPOOLeMbl, A MAKdiCe
nepcnexmuebl  NPOMuBOOelicmeus JIUYHOU 3AUHMEPEeCOBAHHOCIU 20CYO0apCMEEeHHbIX
SPANCOAHCKUX CTYHCAUJUX.

Knrwouesvle cnoea: cocyoapcmeennas epanicoanckas ciyicoa, adMuHUCmMpamueHoe npaso,
KOpPYNyus, KOHQIUKM UHMEPeCos.

@axTOphl U NPUYKUHBI BOZHUKHOBEHUS, a TAKKE€ MEPBI IPOTUBOACHCTBUSA KOPPYILIUU —
AKTyaJIbHbIC HpO6HeMBI B OTCUYCCTBECHHOM rocya1apCTBEHHOM YIipaBJICHUN )5
3aKOHOAATCIIBCTBE Ha ]laHHBII\/’I MOMCECHT. HeCMOTpr Ha TO, 4YTO ¢ MOMCHTA BCTYIIJICHUA B
cury @enepanpHoro 3axkona ot 27.07.2004 Ne 79-03 «O rocyaapCTBEHHOW TpaskIaHCKOM
cnyx6e Poccuiickoit ®enepanuny (masee — DepepanbHblii 3akoH No 79-D3) wu
®denepanbHoro 3akoHa oT 25.12.2008 Ne 273-®3 «O TpOTHBOASHCTBUU KOPPYIILIAM»
(manee — ®depepanbHblil 3akoH Ne 273-D3) mpouuio OTHOCUTENBHO MHOTO BPEMEHH,
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BOIIPOCHI, CBSI3aHHBIE C HEJIOIYIIEHHEM M YPEryJUpOBaHHEM KOH(IMKTAa WHTEPECOB,
BO3HHMKAIOIETO B CBSI3U C HCHOJIHEHUEM TOCYNAapCTBEHHBIM TIPAXAAHCKUM CIyXKalUM
CBOMX JIOJDKHOCTHBIX 00513aHHOCTEH, OCTAIOTCS 0 CUX TI0P.

KoH(pauKT MHTEpecoB SBISETCS OJHUM M3 OCHOBHBIX ()aKTOPOB, NPUBOISIIUX K
BO3HMKHOBeHUI0 Koppymnuuu. CormacHo uvactu 1 crareu 10 DegepanbHOTO 3aKOHA
Ne 273-®3 mon KOHGIUKTOM WHTEPECOB IMMOHUMAETCS CHUTYyalWs, MIPU KOTOPOW JTHYHAS
3aMHTEPECOBAHHOCTh (TpsAMas WM KOCBEHHAs) JIMIA, 3aMEMAIoNero JOJDKHOCTB,
3aMelIeHne KOTOpOW  mpeaycMaTpuBaeT oOOf3aHHOCTh MPUHUMATh MeEpHl  II0
MPEAOTBPANICHUIO W YPETYIHPOBAHWIO KOH(MIWKTA WHTEPECOB, BIUACT HIN MOXKET
MOBJIHMATH HA HaUIekaliee, OOBEKTHBHOE W OECHpPHUCTPACTHOE WCIOJIHEHHUE UM
JIOJDKHOCTHBIX (CITy’KeOHBIX) 00s13aHHOCTE! (OCyIIecTBICHHE ToTHOMOouni) [2]. Mexay
TeMm, @DenepanpHblii 3akoH No 79-D3, HecMOTpss Ha TO, YTO HEMOCPEIACTBEHHO
YCTaHaBIMBAET 3alpeThl U OTPaHUYECHHs] HAa TOCYAapCTBEHHOW Tpa)iIaHCKOM ciyxo0e,
BOBCE HE IpEJycMaTPUBACT ONPEICIICHUS TOHATUS «KOH(MIMKT MHTEPECOB», XOTS B
gactu 1 crtateu 19 ®epepanbHoro 3akoHa Ne 79-O3 wumeeTcs OTCBUIKA K
BhIIIeyKa3aHHOU yacTu 1 ctateu 10 denepanpHoro 3axoHa Ne 273-03 [1].

JlaHHOE ompezesieHue SBISIETCS NOCTATOYHO IIMPOKUM M aOCTPaKTHBIM, MOCKOJBKY, B
CHITy OYECBHIHBIX NPHYUH, HE MOXKET OTPa3HTh BCE MpEATIONIaracMbIe CHUTYAIllH, B XOJC
KOTOPBIX MOKET BO3HHKHYTH KOH(IMKT WHTEPECOB. BMecTe ¢ TeM OCHOBHBIM ITOCHLIOM
3aKOHOMATeNsl B JAaHHOM cJIy4ae SBIDICTCS HalMdWe TMPSIMON KOPPEISIHH MEXIY
HEHAUICKAITUM 00pa30oM HCIONHEHHBIMH TOCYIApCTBEHHBIM TPAXKTAHCKUAM CITYXKAIIM
JOJDKHOCTHBIMH  OOSI3aHHOCTSMH M €70 JIMYHBIMH, YaCTHBIMH WHTEpECaMH W JKe
THIIOTETHYECKOM BO3MOYKHOCTH HEHaAJIeKalllero UcroyiHeHusa obs3anHocTeil. Kak otmedaer
Henos /.M., nnst xoH(IMKTAa MHTEPECOB XapaKTEPHO HaJIMYME CIEAYIOIIUX MPHU3HAKOB:
MIPOTUBOPEYHE HHTEPECOB, HETPABOMEPHOE MOBEJICHHE, a TaKXKe NMPUYMHHAS CBA3b MEXIY
HuUMU [5]. Takum oOpa3om, ompelenieHne AaHHOTO IHOHSTHS, B OCHOBHOM, Oazupyercs Ha
CBSI3M C TAaKMMHU TIOHATHSIMU KaK «KOPPYILUSI», «B35ATKa» M  «3JIOYINOTpeOsIeHHE
JOJDKHOCTHBIMU ITIOJTHOMOYUSMN».

Crnemyer, OJHAKO, OTMETUTh, YTO (OPMYIHPOBKA «CHUTYyallus, NMPH KOTOPOH IJIMYHAS
3aWHTEPECOBAHHOCTh <..> MOJXET TMOBIMATH Ha Haiexamee, OOBCKTHBHOE U
OecIpruCcTpacTHOS WCIIOHEHUE) YCTAHABIMBACT 3HAYUTEIBHBIC TPEACTBl YCMOTPEHHS IS
YIICHOB KOMHCCHH I10 COONIOICHHUIO TPeOOBaHUH K CITy)KeOHOMY TIOBEICHUIO TPAKAAHCKUX
CIy’)XKalllUX ¥ YPETYJIHPOBaHUIO KOH(IUKTOB HHTEPECOB, ACUCTBYIOUINX B COOTBETCTBHU C
JacTel0 5 cratbu 19 O®enepanbHoro 3akoHa Ne 79-d3, yTo TaKKe HE MOXKET
CIOCOOCTBOBAaTh YETKOMY ONPEICTICHHUIO JAaHHOTO TMOHATHSA. B maHHOM ciydae MOXKHO
YTBEPkKAATh, 4TO KOH(GIIMKT HHTEPECOB HE BCETa IPUBOANUT K BOZHUKHOBEHHIO KOPPYIILIUH,
HO TIpEeIroiaraeTcss MOTeHIHAIbHAs BO3MOXKHOCTh COBEPIIEHHS TOCY/apCTBEHHBIM
IPaXIaHCKUM CIIy’KallluM IIPOTUBOIIPABHBIX IE€HUCTBUI.

Crnenyer OTMETHTS, 4TO, TI0O MHEGHUIO psifa ucciienopareneii, B Tom uucie Yannosa C.E.,
CBOOUTH UHCTUTYT KOHq)J'II/IKTa HUHTEPECOB HUCKIKYUTCIBHO K HpOTHBO}IeﬁCTBH}O
KOppyNIMH ObUIO OBl HEMPaBHIIBHO, MOCKOJBKY HEOOA3aTEIbHO TAaKOW KOH(IMKT MMeer
KOPPYNIMOHHBIA PE3yJbTaT — TOCYIApPCTBEHHBIE TPaKAAHCKHE CIY)XaIlde HEpeIKo
MONagaloT B CUTYallMI0, XapaKTEPU3YIOMIYIOCS KOH(IMKTOM HHTEPECOB IOMHMO CBOEH
BOJIY, U HE COBEpILAsk HUKAKKX POTUBOINPABHBIX ASHCTBHI [8].

BMmecte ¢ TeM KOH(IMKT MHTEPECOB Hallle BCETO CJIEAYET paccMaTpHBaTh Kak OCHOBY
BO3BHMKHOBCHHSA KOPPYHNIHUHU, MOCKOJIbKY HMCHHO JIMYHBIC HWHTCPECHI TOCYJapCTBEHHOI'O
TPAXKIAHCKOTO CIYXAIICTO MOTYT MPUBECTU K TAKUM KOPPYIIIUOHHBIM IIPOABJICHUAM, KaK
3H0yHOTpe6HeHHe JOJDKHOCTHBIMH TTOJTHOMOYHAMU W MOJTYYECHUE B3ATKU. CoriacHo TOYKe
3penus MnpskoBa A.Jl., B OCHOBE JI000T0 KOPPYNIIMOHHOTO NPABOHAPYIICHUS HAXOJHUTCS
KOH(bJ'II/IKT HHTEPECOB JIMII, 3aHUMAKOIIUX Hy6J’II/I‘IHBIe JOJDKHOCTH B CHUCTEME
TOCYAapCTBEHHOTO yIpaBieHus [6].

Takum 00pa3oM, NIPOTHBOIEHCTBIE KOPPYNIMU (paKTHUECKH JOHKHO OCHOBBIBATHCS HA
HEJONYIIEHNH CHUTyaluii BO3HUKHOBEHMS KOH(QUUKTa uHTepecoB. Heobxoanmo
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HNOAYEPKHYTh, 4YTO WCIIOJHEHHE TOCYAAPCTBEHHBIM TPAXIAHCKUM CIIYXKallUM CBOUX
JOJDKHOCTHBIX ~ O0SI3aHHOCTEH He JOJDKHO CO37aBaTh MOYBY Uil BO3HMKHOBEHHS
KOPPYNIIMOHHOW  COCTAaBISIIOIIEH B  CIIy)KEOHOM  JIGSITEJIBHOCTH, a HHCTPYMEHTBHI,
NpeIoCTaBIIsieMble  CIIy)KallleMy TOCYAapCcTBOM aiisl obecnedeHus: (YHKIHOHHPOBAHUS
COOTBETCTBYIOIIEIO TOCYAApCTBEHHOTO OpraHa WM OpraHM3aliM, He JOJDKHBI
CIOCOOCTBOBATH PEIICHUIO JIMYHBIX 33/1a4.

Obecnieuennie  COOMIONCHHS  TOCYOAPCTBEHHBIMH  TPAXAAHCKAMH  CIY)KaIlllUMHU
AQHTUKOPPYIIMOHHBIX OTPAaHWYEHHH M 3alpeToB, TPeOOBaHWII O MPENOTBPAICHHH WIN
YPETYIMPOBaHNN KOH(INKTa HHTEPECOB SIBISIETCSI OHON M3 OCHOBHBIX 3a71ad MEPONPHATHH
10 TIPOTHBOACHCTBHIO KOppymuuH [3].

Crnenyet, mO-BUANMOMY, CIUTATh OMMOOYHEIM MHeHHE ["'opHOro M.B., KOTOpHI OTHIM
n3 HamOonee 5(P(EKTUBHBIX HHCTPYMEHTOB MPOTUBOAEUCTBUS KOPPYILHH IoJaraer
(opMHpOBaHHE HE3aBHCUMOM OT JIIOOBIX KOMMEPUYECKHX HHTEPECOB TIOCYIAapCTBEHHOU
CIIy’)KOBI, IOCKOJNBKY (DaKTHUECKHM 3TO HEOCYIIECTBUMO B CBSI3M C  TECHBIMH
B3aUMOOTHOILEHUSIMH OPTaHOB TOCYIapPCTBEHHOH BJIACTH M FOCYIAPCTBEHHBIX OpraHU3aIfi
C IOPUANYICCKUMHU u ¢)H3I/I‘ICCKHMI/I JIMIaMu, a TaK»Xe NHAWBUAYaJIbHBIMU
MpCANPUHUMATCIIAMUA, AK€ HECMOTPS Ha TaAKHUC CYIIECCTBYIOIIUEC ITPABOBbIC MCXaHU3MbI KaK
3alpeT Ha COBMEIICHHWE TOCYJapCTBEHHOW CIYyXKOBI M KOMMEpPYECKOW MesSTEIbHOCTH,
ypeTyIupoBaHHue KOH(IINKTa HHTEPECOB U PACKPHITHE TOCYAAPCTBEHHBIMHU T'PAXXIaHCKUMH
CIIyXalllUMHU CBEJACHUH O CBOUX IOXO0Jax U UMyIlecTBe [4].

YannoseiM C.E. B KadecTBe Mep MO MPOTHUBOACHCTBHIO KOPPYNIHH W HEAOMYIICHHIO
BO3HMKHOBEHHS KOH()IMKTa WHTEPECOB MpEATaraercs IEpCIEKTUBHBIM 3aKpEIJICHHUE B
HOpPMAaTHUBHBIX IpaBOBbIX aKTax, nepeUHA CHTyaHHﬁ, CBA3aHHBIX C HaJIMYUEM
MOTEHIMAJIbHOW yrpo3bl BO3HUKHOBEHUsS KOH(QUMKTa HHTepecoB. OIHAKO C y4eToM
HIMPOKOTO MHOT000pa3usi OpPTraHOB IOCYAapCTBEHHOW BJIACTH, CIIEKTpa UCIIOIHIEMBIX UMHU
GyHKIMHA, a TakKe HCHONHAEMBIX TOCYAapPCTBEHHBIMH TI'PaXJAHCKUMH  CITY>KallUMHU
JIOJDKHOCTHBIX OO0SI3aHHOCTEH, HAJIMUUE OINPEJETICHHOIO MEePevHs] BO3MOXHBIX OCHOBaHHIA
BO3HHUKHOBCHUS KOHq)J'II/IKTa HHTEPECOB MOXKET HETATHUBHO OTPA3UTHCA Ha TMPUHATUN
penieHuss B KOHKPETHOW CHTyalMM — €CIIM OHa He IMOAIAJaeT II0J ONHCaHHBIE B
TUIIOTETUYECKOM Iepeune [§].

I[lo wmHeHmio psma  wuccienosartened, Haubonee  S(PPEKTHBHBIM ~ METOJIOM
MpEeAyNpexIeHUsT KOH(IIMKTa HWHTEPECOB SABISIETCS pa3pabOTKa MeXaHW3Ma, KOTOPBIH
MO3BOJISUT OBl  OTPAaHMYMBATH y4YacTHE JOJDKHOCTHBIX JIMI] B TPHHSATHU PELICHUH,
3aTparuBaoNINX KaKUM-TH00 00pa3oM MX JIMYHBIE HHTEPECH! [7].

B cBs3u ¢ M30KEHHBIM CIIeIyeT MoJjlaraTh, 9YTO Hamboee 1enecooOpa3HbIM peleHHeM
npoOJieMbl BO3HUKHOBEHMs KOH(JIMKTa MHTEPECOB SBISIETCS pa3paboTka W coOItoeHHe
psna TPEBEHTHUBHBIX MEp, HAIpPaBIEHHBIX Ha COKpAIllEHHE TMPENENIOB YCMOTPEHUS
rOCY/IapCTBEHHOTO TPaKAAHCKOTO CIIyXKallero IpH MCHOJHEHHH UM JOJIKHOCTHBIX
00s53aHHOCTE M YETKOro 3aKOHOJATEJIbHOTO PErJIAMEHTHPOBAHUS MOpPSIKa U CPOKOB
OCYIIECTBIIEHUS aIMUHACTPATUBHBIX MMPOLIENYD.
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I'PA’KAAHCKOE ITPABO;
INNPEAINPUHUMATEJIBCKOE ITPABO:;
CEMEHMHOE IMPABO; MEXXJTYHAPOJHOE
YACTHOE ITPABO

MNPUHIMAII CBOBO/IbI FPA)K%[AHCKO-HPABOBOFO
JOT'OBOPA B POCCUUCKOM IIPABE
CanoBasg U.T.

Caoosas Hpuna I'ennaovesna — mazucmp,

Kageopa epaxcoOancKo-npagosuix OUCYUNIUH, I0pUOUYecKull haxyivmem,
Mockosckuil hunancoso-ropududeckuil yHusepcumen,
PYKosoOoumens omoena npooaic,

000 «l]enmp mpaduyuorHo20 aKyuiepcmea u ceMeunol Mmeouyunsly, . Mocksa

Annomayun: 6 cmamve ucciedyiomes: 0CO6EHHOCMU NPAso8oll PelamMeHmayuy NPUHYUNa
€80000b1 do2060pa 8 epadcoanckom npase Poccuu. Takowce noonumaromcs nekomopule
80NPOCHL NPUMEHeHUs 8adxcHeliuell 051 YACMHO20 npasd OOKMPUHbL - c80000bl 002080pda,
cmaguiue akmyanbHuimu nocie nosaeienus Iocmanognenus Ilnenyma BAC P® «O cgobode
00z060pa u ee npedenaxy. Cmamvsi cOOEPAHCUM KPAMKYIO XAPAKMEPUCTHUKY OCHOGHBIX
Mooenell 0epanutenusi ce0000bl 002080PHO20 PecYIUPOBAHUSL.

Knioueguvie cnosa: npunyun epascoanckozo npasa, c6ob6o0a 002080pa, 310ynompeodnenue
npagom, NPUHYUN OUCNO3UMUBHOCTIU.

[puanun cBoboxs! moroBopa ycraHoBieH B 1. 2 c¢r. 1 'K P®, cormacHo koTopomy
rpaxaane (puU3ndecKue JIHIa) U I0PUANIECKUE JINIa TPUOOPETAIOT U OCYIIECTBIIAIOT CBOH
TpaXIaHCKHE TpaBa CBOCH BOJICH M B CBOEM HHTEpEcE, OHH CBOOOJHBI B YCTAHOBJICHUH
CBOMX MpaB M O0S3aHHOCTEH HAa OCHOBE JIOTOBOpa M B ONPEACIECHHM JIOOBIX HE
MPOTHUBOPEYAIINX 3aKOHOATEILCTBY YCIOBUH JOTOBOPA.

[IpyarMas BO BHUMAHHE 3HAYUTENBHOE KOJMYECTBO MOHOTpadMUecKuX padoT,
MOCBAIICHHBIX ~ NPHHLIMIAM TPaXJaHCKOro TmpaBa [2], ypoBeHb HX Hay4dHOH
HCCIIeI0BATEIbHOCTH, Kak oTMedaeT A.fl. PeDKeHKOB, KpailHe HepaBHOMEPEH U B LIEJIOM HE
COOTBETCTBYET MX PEaTbHOMY 3HAUEHHUIO B TPAKIAHCKO-TIPABOBOM perynupoBaHuu [7, c. 4].
IToMuMo nmaHHOTO 0OOCTOATENHCTBA, MPUHIMIIEI TPAKIAHCKOTO MpaBa, KaK OTMEYaeTcs B
auteparype, CQOPMYIMpPOBaHbI Ha BBICIIEM YPOBHE IIPaBOBOM aOCTPakiMH, 4YTO
00yCIIOBIIBAET  BBICOKYIO MPABOBYIO  HEONPEJENCHHOCTh M  BBICOKHH  ypOBEHb
CyOBeKTHBHM3Ma IIpH UX MpuMeHeHwH [ 1, c. 10].

B smTeparype conepikaHMe [aHHOTO TPHMHIMIIA JeTalnu3upyercs. B wactHOCTH,
10.B. PoroBa BkiIo4aeT cleaylolnde 3JEMEHTHl B COJEp)KaHWE JAHHOTO NPUHIUMA —
«BO3MOXHOCTh CTOPOH JIOTOBOpPA 110 CBOEMY YCMOTPEHUIO:

1) onpezaensaTh, 3aKIFOYATh WM HE 3aKII0YaTh JOrOBOP, HHBIMHU CJIOBAMH, BCTYNATh WIIH
He BCTYIATh B JIOTOBOPHBIC OTHOIIEHHS (CBOOO/Ia 3aKITFOUCHUSI IOTOBOPA);

2) onpenenaTh, C KeM 3aKIT09aTh T0TOBOp (CB0OOIa BEIOOPA KOHTpAreHTa I0TOBOPa);

3) onpenenaTh, TiA€ 3aKiaouYaTh JOroBop (CBoOOma BhIOOpa MeCTa 3aKIHOUYEHHUS
JIOTOBOPA);

4) ompepensaTh, KOTAa 3aKIOYaTh JOroBOpP (CBOOOAA BBHIOOpA BPEMEHH 3aKITIOUYEHHS
JIOTOBOPA);

5) ompenensats GpopMy 3aKI0HAEMOro 10ropopa (cBo6oaa Beidopa HopMbl 10roBopa);

6) onpenesATh BUJI 3aKII0YaEMOTro JIoroBopa (cBo0o/1a BEIOOpa BHUIA JOr0BOPA);
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7) ompenensith  conepxaHue (YCIOBHs) 3aK/IHOYaeMOTO  [JOTOBOpa,  BKIKOYAs
BO3MOXXHOCTb H3MEHATH M OTMEHSTH YCJIOBUS Jorosopa (cBobona ormnpeneiaeHus
YCIOBUH I0TOBOPA);

8) pacTopraTh 10roBOp, HHBIM 00pa30M MpeKpaIiaTs ASUCTBHE JOTOBOPA, T.€. BBIXOAUTH
U3 JOTOBOPHBIX OTHOIICHHH (CBOOOa pacTOpKEHHs T0roBopa)» [6].

CrnenyeT coriacuThCsi C MHEHHEM O TOM, YTO JCHCTBHE [aHHOIO IPHHIHKIA
pacmpocTpaHsieTcsl " Ha CTaguM WCHOJHEHHWS JOTOBOPHBIX 0O0A3aTEIBCTB H
mpekpameHus npeiicteus poroBopa. Kak ykazan Korcrurymmonusii Cyn PO, B
coorBeTcTBUU ¢ 1. | cT. 450 'K P® n3meHeHne u pacTopkeHHE JAOTOBOpPa BO3MOXKHEI
[0 COTJIAIIECHUIO CTOPOH, €CIM HWHOE He mnpenycMoTrpeHo naHHeIM ['K, npyrumnm
3aKOHAMH MM JO0TOBOpoM. IIpemocTaBisisi CTOpOHaAM BO3MOXXHOCTh B JOTOBOPHOM
MOPSIAKE CAMOCTOSITENBHO ONPEAENIUTh OCHOBAHUS, IIPU KOTOPBIX BO3MOXKHBI U3MEHEHUE
WIN PacTOpXKEHHE AOrOBOpa, KpOME Kak 10 MX B3aMMHOMY COTJIAIICHHUIO, cama Mo cede
ocrapuBaeMas HOpPMa HalpaBlieHa Ha peali3alyio I'PakJaHCKO-NMPaBOBOTO IPHUHIIMUIA
CcBO0OOBI IOTOBOPa U HE MOXKET paccMaTpHUBAaThCs KaK Hapyllaromiasi mpaBa ¥ CBOOOBI
3asABUTENIS, YKa3aHHBIC B xanooe [5].

CBobosma oroBopa MpeXkAe BCETO BBIPAXKAETCS B BO3MOXKHOCTH 3aKJIIOYHUTH JOTOBOP
JO0OPOBOJILHO, B TOM YHCIIE CAMOCTOSITEIEHO BBIOpaTh (OPMY JOTOBOPA.

CTOopoHBI, KaK y)K€ TOBOPHJIOCH BBIIIE, BIPABE 3aKIIOYHUTH JTIOOOH IOTOBOp, AaXe HE
IPETyCMOTPEHHBIH 3aKOHOM, JMOO JK€ II0 CBOMM YCJIOBHSM - CMEIIaHHBIH JIOTOBOP,
COJIeprKaIii B ceOe YCIIOBHS Pa3IMYHBIX JOTOBOPOB.

IIpn 3TOM 3HaueHue OyneT MMETh HE Ha3BaHME TaKOTO JIOTOBOPA, a MPEAMET AOTOBOPA,
JICWCTBUTENILHOE COAEPIKAHUE TIpaB M 0053aHHOCTEH CTOPOH, paclpeseieHre PUCKOB U T.1.
[4, n. 5]. K He mpenycMOTpEeHHBIM 3aKOHOM JOrOBOpaM IIOJIOKEHHS 3aKOHa O
MPEIYCMOTPEHHBIX JTOTOBOPAaX MOTYT IMPUMEHAThCA Mo aHajmoruu (1. 2 cr. 421 T'K POD).
OO0ue MoNOKEHUsT O 3aKIIOYEHHH J0roBopa OyAyT pacHpoOCTpaHATBCS M Ha HE
MPEIyCMOTPEHHBIE 3aKOHOM JIOTOBOPBI, TaK k€ KaK M Ha «OOBIYHBIE)» JJOTOBOPHI.

Cormacro 1. 1 cr. 432 'K P® noroBop cumraeTcs 3aKIIOYEHHBIM, €CIIH MEXIy
CTOpOHaMH, B TpeOyeMol B MOJJIEKAIUX Ciydasx (opMe, JOCTHUTHYTO COTJIallleHHE I10
BCEM CYIIECTBEHHBIM YCJIOBHSIM JIOTOBOPA.

3TO 03HAYAET, YTO CTOPOHBI ISl 3AKJIIOUYEHHSI I0TOBOpA JIOJDKHBI, BO-TIEPBBIX, H3bSIBUThH
JKEJIaHWE Ha €ro 3aKII0UYCHHE, BO-BTOPBIX, NMPHUHTH K OOIIEMY COTJIALIEHHIO MO ITOBOIY
YCIIOBHH I0TOBOpA, T.€. BBLAEPXATh OasaHC MHTEPECOB, KOTOPBIA OBl yCTPOWI BCEX IPH
3aKITIOYEHUH J10roBopa. Kak mpaBmito, 3TO MPOMCXOMUT Yepe3 HampasieHHEe Oo(QepTHl U ee
akienTta Ju0O >Xe BCTYIUICHHS B IEPErOBOPbI OTHOCHTENBHO YCJIOBHI JOrOBOpa IpH
Hanmnuuu pasHornacuit (r1. 28 'K PD).

CTopoHBI MOTYT BBIpaOOTaTh M COTJIACOBATh YCJIOBUS JIOTOBOPA «C HYJS» JHOO XKe
BOCTIOJIB30BAThCS MIPUMEPHBIMU YCIOBHAMU (cranmapTHOI JOKYMEHTaIue),
pa3pabOTaHHBIMH B TOM 9YHCIE CaMOPETYIUPYEeMbBIMH W WHBIMH HEKOMMEpPYECKHMHU
OpPTaHM3AIMSIMA ~ yYaCTHUKOB pBIHKA JJIS JIOTOBOPOB COOTBETCTBYIOIIEIO BHAA U
ormyosimkoBaHHEIMH B medatn (ct. 427 'K P®). Ilpm 3TOM CTOpOHBI MOTYT CBOUM
COTJIAlICHWEM IIPEJyCMOTPETh INPHMEHEHHE TaKuX INPHMEPHBIX YCJIOBHH (CTaHIapTHOM
JIOKyMEHTAIlMH) K UX OTHOLIEHUSM IO JIOTOBOPY Kak B IOJHOM 00BeMe, TaK U YaCTUYHO, B
TOM YHUCJIE IO CBOEMY YCMOTPEHUIO U3MEHHUTH IOJIOKEHHUs CTaHAAPTHOH NOKYyMEHTAaLUU
WA JOTOBOPHUTHCS O HEMPUMEHEHUH OT/IENIBHBIX €€ MonoxeHuil [4, m. 7].

B I'K P® orpanmueHus mpuHIUIAa CBOOOJBI JOTOBOpa YCTAHOBIECHHI B BHJE INPABHI,
chopMynHpPOBaHHBIX B (opMe 3ampeToB ¥ TO3UTHBHBIX OOS3BIBAHUIL, OTIEIBHBIX
JIOTOBOPHBIX KOHCTPYKIIMH. B KadecTBe TaKOBBIX MOXKHO paccMaTpHBaTh ITyOJUYHBINA
JIOTOBOP, AOTOBOp mpucoennHeHus. [Ipudem ecnn paHbine B KadecTBe ci1aboil CTOPOHEI, B
MHTEpecax KOTOPOW OBUIM YCTAHOBICHBI IPABMIIA, OTPAHUYMBAIOIINE ICHCTBHE CBOOOIBI
JOTOBOPA, pacCMaTPHUBAJICS TPAXKIAHUH - PU3UIECKOE JIUII0, TO MOCIIE BHECCHUS] H3MEHEHUH
u nononaenuii B 'K PO cnaboii ctopoHON MOXKET OBITH NPU3HAH M NPEANPUHUMATENb.
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B nmokTpuHe OBUTM BBIZEIEHBI JIBE OCHOBHBIE MOJENINM OTPAHMYECHUS CBOOOMBI
JIOTOBOPHOTO PETYIMPOBAHUS - MAaCCUBHAs U akTuBHad [1, c. 10].

[lepBast MOJIETb COCTOHT B YCTaHOBJICHUH T'OCYJIapCTBOM INPSMBIX OTpaHUYCHUIT CBOOOBI
JIOTOBOpA ITyTe€M yKa3aHUs Ha TO, KaKue KOHKPETHO YCIJIOBUSI CTOPOHAMH COIJIACOBBHIBATH B
JIOTOBOpE 3allpelleH0. OJTH YKa3aHUs OO0JEKAloTCs B HMIICPaTUBHBIC HOPMBI, BBOSIINE
IpsiMbIE 3alpeThl WIM TO3WTHBHBIC mpexanucaHus. [Ipum Takoif Mopmenu, Kak yKas3bIBaIOT
A.T. KapaneroB u A.M. CaBenpeB, rocyaapcTBO MHUHHMHU3HPYET POJIb KOHKPETHOTO CyIa,
paccMaTpHBAIOLIETO CIIOP B KAYECTBEHHON OIIEHKE IOTOBOPHBIX YCIOBHH.

Bropas Mozens orpaHudeHHs cBOOOIBI JOrOBOpa TpeOyeT OT 3aKOHOJATENS MM BBICIIIMX
CYZOB 3aKpEIUICHUS] HAa YPOBHE 3aKOHA WM NPEHENCHTHON NPAKTHUKHA OOIIMX OIEHOYHBIX
MOHATHH, KOTOPBIM CIENKa W €€ YCIOBHSA JOJDKHBI COOTBETCTBOBAaTh, M (PAaKTHUIECKH
MpPEeOCTaBIsACT OCHOBHYIO JIOJIO OLIEHKH COOTBETCTBUSI KOHKPETHBIX JOTOBOPHBIX YCJIOBHI
OLIEHOYHBIM MOHATHSIM Cy/laM, PaCCMaTPUBAIOLINM KOHKPETHBIH CIIOp.

Hcxons u3 HOBBIX IpaBuil, BHeCEHHBIX B nepBylo yacTbl K P®, u nmosumuu Ilnenyma
BAC P®, onpenenennoii um B [TocranoBnenun ot 14 mapra 2014 roga Ne 16 «O cBoGone
JIOTOBOpA U €€ MpejieNaxy», CIeAyeT OTMETUTh TEHICHIMIO MpeolaiaHis UMEHHO BTOPOii
MOJIeIM OTpaHuYeHus gorosopa [4].

[IpaBoBbeie mo3umum, chopmymupoBanHble B [locraHoBnennn IInmenyma BAC PO or
14.03.2014 Ne 16 «O cBobozme noroBopa H ee Tpeaenax», MO3BOIAIOT CylaM CIeNaTh eIle
OIVH IIar Ha IIyTH OT OYKBAJIBHOTO TOJNKOBaHMS HOPM K CHCTEMHOMY, HE IIPOCTO
BOCTIPOM3BO/ TOTOBEIe Toaxonsl BAC P®, a ¢opmupys HOBbIE HAa OCHOBE NPHHIWIA
JUCIO3NTUBHOCTH. [IpakTHMKa HIDKECTOSIIMX CYNOB IIOKa3bIBacT, YTO OHHM HaYajH
MOJIb30BATHCS 3TUM UHCTPYMEHTOM.

Takum 00pa3oM, TpaXkKIaHCKHE MPABOOTHOIICHUS OCHOBBIBAIOTCS HA MPUHIIUIE CBOOOIBI
JIOTOBOpa, BO3MOXKHOCTH YYacTHUKAaM{ IIPABOOTHOIIEHUI CaMOCTOSITENIBHO — OINpPEAEeNsATh
NOTPeOHOCTh B 3aK/IFOYEHHH JIOrOBOPA, BHIOMPATh BHUI JIOTOBOPA M COIJIACOBBIBATH TaKHE €ro
YCJIOBHSI, KOTOPbIE MaKCUMaJIbHO OTBEYAIOT MX MHTepecaM. Mexmay TeM cBoOOja OroBopa He
a0CoJIFOTHA, B LEJSAX COOJIOAEHUs OajaHca MHTEPECOB ITyONMYHBIX U MHTEPECOB YUACTHUKOB
TPaXXIAHCKUX MPABOOTHOIICHUH MOTYT yCTAHABIMBATHCS OTPAHUYCHUS 110 (JOPME U YCIIOBHAM
JIOTOBOpa, TOOPOBOJIFHOCTH MK 00S3aTEIFHOCTH €T0 3aKITIOUCHUS | T.11.
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ITPABOBOE PET'YJINPOBAHUE UMYIIECTBEHHBIX
OTHOIIEHUM CYIIPYT'OB
CMmeranuna H.B.

Cmemanuna Hamanvs Buxmopogna — macucmpanm,
Kagedpa epasxcoanckozo npasa u npoyecca,
Hnemumym eocyoapcmea u npasa
Dedepanvroe 20CyOapCmMEeHHOE A8MOHOMHOE 0OPA308AMENbHOE YUPENCOCHUE BbICUUES0 0OPA308AHSL
Tromenckuil eocydapcmeennviil yhugepcumem, 2. Tiomens

Annomayua: ¢ cmamve paccmampuearomcs 0COOeHHOCMU NPUMEHEHUS HOPM CEMEUH020 U
2pPadcOAHCKO20 3aKOHOOAMENbCMEA K UMYWECMBEHHbIM OMHOUueHUAM cynpy2os. Cmasumcs
gonpoc 0 HeobxooumMocmu paspabomku MamepuaIbHO20 Kpumepus Oasl pazepaHuyenus
NPUMEHUMO20 NPABA K PeyIUPOSaAHUIO CeMEUHbIX NPABOOMHOUEHUI.

Knrwouegvle cnoga: umyujecmeeHnvle OMHOUIEHUA, CYNpY2u, NpaAeoeoe peyluposanue,
cemeliHoe npaso, epaicoancKoe npaso.

PaccmarpuBasg Bompoc O IIPaBOBOM pETryJIHPOBAaHHMM HMYIIECTBEHHBIX OTHOIICHHH
CyNpyroB, OOIIenpH3HaHHBIM (aKTOM SIBISIETCS TO, YTO OHM B HamOOJIbIIEH CTENeHH
MOJIAIOTCS IPABOBOMY BO3ZCHCTBHUIO, B OTJIMYME OT JIMYHBIX OTHOIICHUH, XOTS CHOPHI O
TOM, KakMM CIIOCOOOM OHH JOJDKHBI OBITh YPEryJHMpOBaHBl B CIIydasX, KOTOpBIE HE
npexycMorpensl  CemeitHpIM  komekcoM Poccmiickoit @enepamm (manee — CK PO),
Y4YEeHbIMU-IOpUCTaMU He mnpekpamatorcs [3, 44]. Takxke He paspeliacT NaHHBIH BOIPOC
npaBwio, 3akpemieHHoe B cratbe 4 CK P®, koTopoe ycTaHaBIMBaeT, 4YTO €CIHU
MMYILIECTBEHHbIC OTHOLICHUS MEXAy WIEHAMH CEeMbH HE YPETYIMPOBaHBI CEMEHHBIM
3aKOHOJATEILCTBOM, TO MPUMEHSIOTCS HOPMBI TPaKIAaHCKOTO 3aKoHoJaTenbcTBa [1], T.K.
MPOBOIUTH pasTpaHHUEHHE OTHOLICHWH, IOJYMHEHHBIX HOPMaM CeMEHHOro MU
TPaXJAaHCKOTO  3aKOHOAATEIbCTBA,  OCHOBBIBAsCH HAa  HOpMax  JEHCTBYIONIETO
3aKOHOJIaTENIbCTBA, HAa MPAKTHUKE 3aTPyIHUTEIHHO.

B mHacrosmiee BpeMs ceMeifHOE 3aKOHOJATENIhCTBO, KaK M COBETCKOE CeMeHHoe
3aKOHOJATEeTICTBO, HE COJEPKUT KAadeCTBEHHBIX MAaTepHAIbHBIX KPHUTEPUEB, KOTOPHIE
CMOTJH OBl OTTPaHUYUTH CEMEHHbIE OTHOLIEHUSI OT OTHOLICHUH, PErYIUPYyEeMBbIX IPyTrHMHA
orpacisiMu  1mpaBa. CriocoOoM BbIOOpa INPUMEHHMOTO TIpaBa JUIl HMYIIECTBEHHBIX
OTHOIIICHHH SIBIISICTCS BBISICHEHHE TOTO, CYIIECTBYIOT JI1 HOPMBI CEMEWHOTO 1paBa, KOTOPbIE
MPSMO UX PETYIUPYIOT, JIMOO OHU PETYIUPYIOTCS HOPMaMHU TPasKIaHCKOTO IpaBa [2, 47].

B crarbe 5 CK PO oroBapuBaroTcs ciyyau NpUMEHEHUs aHaJOTuu npasa. B yactHoCTH,
YKa3aHo, YTO «B CIIy4ae, €CIIM OTHOIICHHS MEXIy WICHAMH CEeMBH HE YPETryJIHPOBaHBI
CEeMEWHBIM 3aKOHOJATEeIbCTBOM WM COIJIAIIEHHEM CTOPOH, M IIPH OTCYTCTBHU HOPM
TPaXJAHCKOTO TIpaBa, MPSAMO PETYIUPYIOIIUX YKa3aHHBIE OTHOUICHHS, K TaKuM
OTHOIICHHSAM, €CJIH 3TO HE IPOTHBOPEUHT UX CYIIECTBY, IPUMEHIIOTCS HOPMBI CEMEIHHOTO 1
(1) TpaXKAAHCKOTO TpaBa, PETYIUPYIOIINAE CXOIHbIE OTHOIICHHUs (aHANOTHs 3akoHa). [Ipu
OTCYTCTBUHM TaKHX HOPM, IIPaBa M OOSM3aHHOCTH UICHOB CEMBH OIPEIEINSIOTCS MUCXOIS W3
o0IMX Hayal W NPHUHLUIIOB CEMEHHOI0 WIJIM TPaXIAHCKOTO IpaBa (aHAJIOTHs IpaBa), a
TaKXKe MPUHIMIOB TYMaHHOCTH, DPa3yMHOCTH U CIpPaBeANNBOCTH». JlaHHas Hopma
3aKperuIsieT NPUOPUTET HOPM CEMEHHOro M TpaXkJaHCKOro MpaBa MIpU PEryIHMPOBAHUU
OpayHO-CeMEHHBIX OTHOILCHNUH, B TOM YHCIIC — IMYIIECTBEHHBIX.

Taxke OYEBHIHO, YTO HOPMBI CEMEMHOro IMpaBa HUKOTAA HE PEryJlupoBald Bce
UMYIIECTBEHHbIE OTHOILEHHS], BO3SHUKAIOIIUE MEXIy CynpyraMu. Tak, HarpuMep BOIPOCHI
HaCIIeIOBaHMA CYIIPyraMH HMYIIECTBA APYT APYTa; pa3len MEXIy CYNpyraMHu JIOJITOBBIX
00513aTeNBECTB; ONPEIeNeHHE TIPaB CYNPYTOB MPH MCIIOJHEHUH PEIICHHUS CYAa O HAIOKESHUH
B3BICKaHMSA, HOPMaMHU CEMEHHOT0 3aKOHOAATENbCTBA HE perynupoBainck. OmHako, riasa 7
CK P® moapoOHO perymupyeT MpaBO COBMECTHOH COOCTBEHHOCTH CYIPYTOB, KOTOpPOE
obpasyeT OCHOBY 3aKOHHOTO pexknMa umymectBa. ['maBa 8 CK P® mocesiieHa ocHOBaM
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JIOTOBOPHOTO PeXMMa UMYIIIECTBA CYIIPYroB. B 1aHHOM ciiydae, Ba)KHO 00paTuTh BHUMaHHE
Ha TO, YTO OTHOLICHUS II0 TOBOJY OpayHOro JOrOBOpA B LIEJIOM PETYIHMPYIOTCS HOpPMaMH
TpaXXIaHCKOI'0 JOrOBOPHOTO IIpaBa, a CEMEMHOE 3aKOHOJIATEIbCTBO JIMIIb 3aKpEILISeT
TIOJIOKEHHUS, PETYIIUPYIOLIHE €T0 OCOOCHHOCTH.

CrnenoBarenbHO, B CEMEHHOM 3aKOHOMATENLCTBE HE HAIUIN JODKHOIO PEryIUpOBaHUS
TaKHe UMYIIECTBEHHBIC OTHOIICHHS, KAK OTHOIICHHUS 10 ITOBOAY Pa3/ebHOTO MMYIIECTBA
CYIpYyroB, MMYIIECTBCHHBIC OTHOIICHHS B CIydae, €CIM pasfel OOMEero HMyIIecTBa
npousomen B Opake, MMYIIECTBEHHbIE OTHOUICHHUS NPH HAIMYWH 3aKIIOYEHHOTO MEXIY
CyIpyraMu OpavyHOTO JOTOBOpa (KpoMe OOMIMX MOJOKEHWH M MOpPSIKa €ro 3aKIF0UeHH),
OTHOIIEHNUS O00A3aTEICTBEHHOTO XapakTepa, KOTOPhIE BO3HHKAIOT MEXKAY CYNpyramu
BBUJIy peaJIM3alliy MOJHOMOYHH COOCTBEHHHMKA OOIIEro MMYIIECTBA, pa3liell UMYIIECTBA,
KOTOPBII MMeeT OCOOBI MPABOBOM PEKUM, MOPSJOK 3aKIIOUEHHS COTJIAILICHUS O pasjielne
UMYIIECTBA CYIPYTOB, a TAKXKE JIp.

Yro KacaeTcs MNPUMEHEHHs K MMYILIECTBEHHBIM OTHOILEHUSIM CYIPYroB HOPM
TpaX<IJaHCKOI'0 IIPaBa, TO, Kak ObLIO yka3aHo, B cTathe 4 CK P® omucano, 4yTo K ceMeitHbIM
OTHOILICHUAM, HE YPETr'yJIMPOBAaHHBIM CEMEIHBIM 3aKOHOIaTeILCTBOM, IPUMEHSIOTCSI HOPMBI
rpaxxaanckoro 3akonogarensctBa. OnmHako B 'K PO, kak u B8 CK P®, ne ompeneneH
MaTepuaabHbIi KpUTEpPHH, KOTOPBII MOIDKEH OBITh HMCIONB30BAaH U OTACICHUS CQepsl
TPa)kIaHCKO-TIPABOBOTO PETYINPOBAHUSA OT Cepbl CEMEHHO-TIPAaBOBOTO PEryIHpoBaHus. B
ceoux paborax E.A.UYeppaHoBa oTmMeuaeT, UYTO K 3aKIIOYCHUIO, HCIIOJIHEHHIO,
pacTOp>KeHHIO OpavyHOro MJOTOBOPa, a TaKKe COMNMAMICHHI0O 00 yIulaTe aluMEHTOB
npumenstorcs Hopmbl ['K PO, perynupyroniue 3akimodeHue, HCIOTHEHHE, PACTOPKEHUE U
MpU3HAHUE HEJCHCTBUTENBHBIMU TIPaXJaHCKO-IIPABOBBIX CAETOK, PaBHO KAaK U HOPMBEI,
YCTaHaBJIMBAIOUINE MOPSAAOK 3aKIIOYECHUS, M3MEHEHHUS M PacTOp>KeHHs IOoroBopos. U,
HaIpOTUB, «BONPOCH! JACHCTBUTEIHHOCTH Opaka HE MOTYT pa3pellaThCsi ¢ NPUMEHEHUEM
HOpM raBbl I'paskjaHCcKOT0 KoJieKkca o caenkax» [4, 26].

Cratps 256 'K P® packpeiBaeT o0mue Hauyajga peTryIMpPOBaHUS HMYLIECTBEHHBIX
OTHOLIEHUH MEXIYy CyHmpyraMu, IO MOBOJXY MX COBMECTHOHW coOcTBeHHOCTH. OTCrona
BBITEKACT, YTO HWMYNIECTBEHHBI pEXHM COBMECTHOH COOCTBEHHOCTH CYIIPYroOB
perynupyercst OJHOBPEMEHHO CEMEWHBIM U Ipa)KJaHCKUM 3aKoHoJaTenbcTBOM [4, 5]. K
HEMy NPHMEHHMBI, B YaCTHOCTH, Bce oOmue nonoxenus 'K PO o cobcTBeHHOCTH 1 B
TOM 4YHCIE O COBMECTHOW cobcTtBeHHOoCcTH. CeMelfHOe 3aKOHOAATEIbCTBO O
CYNpYKEeCKOH COOCTBEHHOCTH HE IOJDKHO mpoTuBopeunth Hopmam ['K P®, a momxHO
UX KOHKPETHU3UPOBATh.

Kpome toro B camom CK PO mpenycMoTpeHO MpUMEHEHHE HOPM T'PakJaHCKOTO IIpaBa
[0 OTHOILICHHWIO K CEMEHWHBIM IPABOOTHOIIEHHUSIM IIPH MOMOIIM OTCHUIOK HAa KOHKpETHBIC
HopMbl 'K P®. Hanpumep, B nyHkTe 2 crathu 33 CK P® 3akperieHo, 4To mpaBa Cynpyron
[0 TOBOAY BIAICHHSA, TONB30BAHUS M PACIOPSIKEHUS HMYILECTBA, KOTOPOE SBIIAETCS
COBMECTHOH COOCTBEHHOCTBIO WIEHOB KPECTBSIHCKOTO ((epMepcKoro) Xo3sICTBa,
PETYNHPYIOTCS TIOJIOKEHUSAMH, 3aKperyieHHBIMUH B cTaThsix 257 u 258 I'K P®. Ilynkr 2
cratbu 46 CK P® otceuiaer k cratbam 451 — 453 T'K PO, B cnyuae npenbsiBiIeHUs
KpPEIUTOPOM CYIpyra-I0bKHUKa TpeOoBaHMH 00 M3MEHEHUM YCIOBHH MM PAaCTOPKEHUH
3aKIIIOYEHHOI0 MEXIY HUMHU J0r0BOpa.

B onpenenennsix ciaydasx B CK PO ycraHoBieHa HEOOXOAMMOCTD IPUMEHEHHS ITPAaBUII
TPaXIAHCKOTO 3aKOHOJATENILCTBA, O€3 yKa3aHUsl olpeelieHHbIX HopM. Hanpumep, myHKT 2
cratbu 30 CK P® - mpuMeHeHHe HOJOXEHHUH O J0JIEBOW COOCTBEHHOCTH K MMYIIECTBY,
prOoOpPETEeHHOMY COBMECTHO JIMIIaMH, OpaK KOTOPBIX MPHU3HAH HEJICHCTBUTENBHBIM, ITYHKT
2 ctaThu 34 U3MEHEHHNE WU PACTOPKEHHE OpavyHOTrO JOTOBOPA.

CrnenoBaTebHO, OTHOIICHUS CYNPYKECKOH COOCTBEHHOCTH HCIHBITHIBAIOT BO3/IEHCTBHE
JIBYX OTpaciel mpaBa — ceMeHHOro u rpaxaanckoro. [Ipu stom CK P® u I'K P® xot1p u
COJZIepKaTCsl HOPMBI, TOAJIEXKAIINE U NPUMEHEHHS K HMMYIIECTBEHHBIM OTHOIICHHSAM
CyIIpyroB, OHM HE YKa3blBAlOT MAaTEpUAIbHBI KpUTEpUH U1  pasrpaHUUYCHUS
perynupyeMblx oTHomeHuil. IlpuaepxkuBasicb NaHHOTO MOAXOAA, MPH  HAJIUYHUU
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ClicHUaJIbHBIX HOPM CeMeHHOro 3aKOHOJATCJIIbCTBA, CeMEHHBIC OTHOIICHMUS JOJIKHBI
peryjiMpoBaTbCd MMCEHHO 3THMHU IPABOBBIM HOPpMaM. B CjIydac €CJin COOTBETCTBYIOIIUC
HOpMbI HE 3aKpCIJICHBI B CK PCD, TO NPUMCHCHHIO K HMYIIECTBCHHBIM OTHOUICHUSAM
CYIIPYTOB IMOJAJICI)KAT 061111/1e HOPMBI I'paKJaHCKOT'O IIpaBa.
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I'PAKITAHCKO-ITPABOBBIE PA3JTNYUSI MEXKAY JEJUKTHOM
N JOI'OBOPHOU OTBETCTBEHHOCTbBIO
Muponuyk /L.A.

Muponuyk [Jmumpuii AnOpeesuy — macucmpanm,
Kagedpa epaxcoanckozo npasa, wpuoudeckull Gpaxyivmemn,
Dedepanvroe cocyoapcmeennoe b10ddicemmoe 00pa308amenbHOe YupedlcoeHue 8biCue2o 00paz08anus
Poccutickuii 2ocyoapcmeennulii nedazocuueckuil ynusepcumem um. A.U. I'epyena,
2. Canxkm-Ilemepbype

Annomayun: nposedeHo ucciedoganue 3axonooamenvcmea Poccuiickoii Dedepayuu 6
yacmu  OMGEMCMBEHHOCMU 34  8pe0, NPUHUHEHHBIN  OesIMeNbHOCMbIO,  co30aruyet
NOBLIUEHHYIO  ONACHOCMb Ol OKPYJICAIOWUX, U 3AKOHOOAMENbCMEd, C8A3AHHO20 C
npuyuHenuem 8pedd HCUsHU U 300poevro. OO03HAYEHbl pA3TUYUSA OETUKMHOU U 002080PHOU
2PAaACOAHCKO-NPABOBOT OMEEMCIMEEHHOCTU.

Kniwouegvle cnoea: ucmounux nOGbIUEHHOU ORACHOCMY, UHDOPMAYUOHHBIE CUCHEMbI,
6o3Meujerue epeod.

Crenyer yuuThIBaTh pa3iM4HbIe 0053aTEIbCTBA, BO3HUKIINE U3 JIOTOBOPA U BCIIEICTBHE
NpUYUHEHUs Bpeaa. B 00oux ciyyasix MOXXET BO3HUKHYTh IPUYMHEHKE Bpela yUaCTHUKAMU
3THX MpaBooTHOLIeHUH. Ho B I0roBOpHBIX 00s13aTeIbCTBAX CYOBEKTHBIN COCTAB ONPEeIeH
JO TpU4YMHEHHs Bpena. UM ycioBus BO3MEIIEHHs YOBITKOB MOTYT pEryJIMpOBaThCS
JIOTIOJTHUTENBGHBIME  TIPaBWIIAMH, TPEAYCMOTPEHHBIMH B Jorosope. Ilostomy ciemyer
YUUTBHIBATh JTUCIIO3UTHBHOCTH JIOTOBOPHBIX OTHOLICHWH. B omimume oT ropuaundeckux
(hakTOB NPUYMHEHUS BpeAa B Cilydae JICJIMKTA, KOTJa Y YYaCTHHUKOB OTCYTCTBOBAIIM KakKue-
m6o otHoweHus paHee [1 €. 695-696]. B naHHOM citydae JENHKT MOCATAET Ha aOCONIIOTHOE
NpaBO JIMYHOCTH, & UMEHHO IPaBO Ha JKW3Hb U 370poBbe. OTINYHOE OT JPYrUX MHEHHE
BbickaspiBaeT P.O. XanduHa, roBOps O NPUMEHEHHH TEPMHUHOB «OTBETCTBEHHOCTH 32
MpaBOHApYIIEHHE KaK OCHOBAaHWM BO3HMKHOBEHHsI 0053aTENIbCTBa» U «OTBETCTBEHHOCTH 32
HapyIICHUEe CYIIECTBYOIIEro obs3atenscTBay [2, €. 397-398]. Ho crouT y4uThIBaThH, YTO
IPaBOHApPYIICHHE HE SBIIAETCS B3aUMOCBA3aHHBIM YCIOBHEM JUIi BO3HHKHOBCHHS
o0s3aTenbCTB. MBI paccMaTpuBaeM IIPUYMHEHHME BpeAa B HEPa3pBIBHOM CBA3H C
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OTBETCTBEHHOCTBIO 3a Hero. Mcxonas M3 mpe3yMmuuu BHHBI, YCTaHOBJIEHHOH 3a Bpeq,
INPUYMHEHHBI U paccMmarpuBaeMblii mo mpaBwiam cT. 1079 T'K P®, oTBeTCTBEHHOCTH
NOApa3syMeBaeTCs H3HAYaJlbHO, a YK€ II0CJIe YCTaHaBJIMBAIOTCS OOCTOSITENIBCTBA,
UCKJII0Yaromue €.

BaxHo ompenenaTts OCHOBaHMSA BO3HUKHOBEHHUS MPAaBOOTHOLICHUH, TaK Kak U3 3TOTrO
MCXOIUT TOHUMAaHHE UX Pa3BUTH, MPEKpAIICHUS U TP HEOOXOIUMOCTH 3aIIUTHI MPaB U
uHTepecoB. [lo cBoell cyTtm moroBop GOpMamM3yeT OTHONICHHWS W CIYXXHT IS
YAOBJIETBOPEHUS] MUMYILIECTBEHHBIX HHTEPECOB IOPUAMYECKHUX JIML U JMYHBIX HMHTEPECOB
¢msnueckux nmui. M B memoMm HeceT MO3WTHBHEIN XapakTep. B To Bpems kak NmpHIHHEHUE
Bpena — GakT, HOPOKIAIOIINN HETAaTHBHBIE TIOCICACTBHS JJISl BCEX YIACTHHKOB.

PerynupoBaHue NpaBOOTHOIIEHUM, BBITEKAIOIIUX W3 JOTOBOPHBIX WM JAEIUKTHBIX
00513aTeNIbCTB, 3aBUCUT OT XapakTepa 3ajad, HOCTABJIECHHBIX Iepell MPAaBOBBIMH HOPMaMH.
[Ipeanucanust JOrOBOPHOW OTBETCTBEHHOCTH B IIOJABIISIONIEM OOJBUIMHCTBE HOCST
JUCIIO3UTHUBHBIM XapakTep. B cBOr0 odepenp yciaoBHS AETUKTHON OTBETCTBEHHOCTH, KaK
MPaBUJIO, HE MOTYT OBITh M3MEHEHBI B JIOTOBOPHOM TOPSAKE U HOCST HMMIIEPATUBHBIN
xapakrtep [3]. Cratbst 401 'K PO monmyckaer ycTaHaBIMBaTh YCIOBUS OTBETCTBEHHOCTH W
e€ Tmpenenbl COTJAlIeHHEM CTOPOH, B JENUKTHBIX oOs3arensctBax ['K P® Ttakue
COTJIAILIEHUS HE TOMYCKaET.

B  pmenukTHOM — rpakJaHCKO-NPAaBOBOM  OTBETCTBEHHOCTH  LENBIO  SIBIISIETCS
BOCCTAHOBJIEHHE HAPYLIEHHBIX MpaB NOTEPHEBIIETO JHUIOM, NPUYUHHUBIIMM BpeA, WIH
WHBIM JIMLIOM, NPEIYCMOTPEHHBIM 3aKOHOM. Bo3MmelleHue Bpena WM BOCCTAHOBJICHHE
HapyLICHHbIX IMpaB IMPOMCXOIUT 3a CYET YIJIaThl JACHEKHBI CYMM MOTEpPNEBLIEMY, IO
MHeHuto A.I'. BeikoBa. Bo3memeHuss Bpena BBIpaKCHHOE B TOBapHO-ICHEKHOU (opme
OTBEYaeT IKOHOMUYECKUM HMHTEpecaM CyOBEKTOB.

J11 MOHMMaHUs CYIIHOCTH I'PaXKIaHCKO-IIPABOBOM HEIUKTHON OTBETCTBEHHOCTU CTOUT
pazoOparscs ¢ ux ¢yHkimeil. Kak ocHOBHast (GyHKUMS, B HAYYHOU JIUTEpAType IPaXkIaHCKOTO
npaBa, YKa3plBaeTCsd KOMIIGHCAllMOHHAsA. Bcrpedaercs MHEHHE O JApyrux (yHKIHSIX
JISTTUKTHOW OTBETCTBEHHOCTH Hapsily C NPEBEHTHBHOM (IpeaynpenuTensHoit) ¢pyHkmeir. Ho
€IMHOTO MHEHHS HeT HU 0 (yHKumu, HE 00 orBercTBeHHOCTH. O.D. Jleiict, HampuMmep,
yKa3bIBacT Ha KOMIICHCAIMOHHEIE, MPeayNpeAnTeNbHbIC, CUTHATN3ANNOHHbIe (QyHKIuH. OH
MOJIaraeT, YTO UMEHHO Yepe3 CHUTHAIM3AIMOHHYI0 (PYHKIHIO, MO CYIIECTBY, U PEaH3yeTCs
TOT METOJ, COLIMAIIBHOTO MOPULAHMUS, KOTOPBIN COAEPIKUTCS B KaXKAOH CAaHKLIUU.

C KOMIICHCAITMOHHOW (YHKIHEH MJEIMKTHOM OTBETCTBEHHOCTH coriamaercs B.JL
BenoB, oOBACHSIOMMNN «KOMIICHCAIIMIO» KaK JEHCTBHSA, HallpaBIICHHBIC HAa COpa3MEpHOE
BOCCTAaHOBJICHHE HMYIIECTBEHHBIX WM HEUMYIIECTBEHHBIX IIOTEPh MOCPEACTBOM YIIIATHI
MOTEpPIIEBIIEMY JEHEr B TaKOM KOJHYECTBE, KOTOpOE IMO3BOJAT NpeHeOpedb MOHECEHHOI
notepeil. Mnu BO3MECTHTh BelIbIO, OTBEUAIOIEH MO KadecTBy M cBoiicTBaM. [4]. Takas
TPAKTOBKA TIOKA3bIBaeT COLUAIBHO-I)KOHOMHYECKHE HHTEPECHl YYacTHHKOB. B cBoro
ouepelp JCHEe)KHBIE CPEICTBA, BBICTYMAs YHHUBEPCAIBHBIM U BBICOKOJMKBUIHBIM TOBApPOM,
MO3BOJISIIOT TOTEPIEBIIEMY PACIOPSAIUTHECS MO CBOEMY YCMOTPEHHIO JJisi BO3Bpara B TO
NCUXOJOTMYECKOE U HMYIIECTBEHHOE COCTOSIHME, B KOTOPOM JIMLIO HAXOJWIOCH [0
HapyLIEHHs €ro Mpas.

J.H. KapxameB CBs3bIBa€T KOMIEHCAIIMOHHYIO (YHKIHIO C BOCCTaHOBIIEHHEM
HOTEPb, CBA3AHHBIX C MPABOHAPYUICHUEM U BOCCTAHOBIEHUEM MMYIIECTBEHHOTO
MOJIOKEHUS Juua (TMOTepIeBNIero) A0 COBEpIIeHUs MpaBoHapymenus [5, €. 138]. Kak
paHHEe paccMaTpHUBAJIM, TaKO€ OINpPEeNeHHE HE IOIXOAWUT B CIy4asX, CBS3aHHBIX C
HMCTOYHUKOM IIOBBIIIEHHOW OmacHOCTH. [IpaBoHapylieHHE HE ABIICTCS HEOOXOIUMBIM
(haxTOpOM IS KBATHU(PUKAINH TETUKTA.

PaccMoTpenne apyrux (QyHKOMHA CBS3aHO B OCHOBHOM C BIHMSIHUEM Hay4YHOUH
JUTEpaTypsl COBETCKOTO Iepuonaa. Hampumep, BO TIiaBy CTaBUTCSA TNperyNnperuTeIbHO-
BocTIMTaTeIbHAS (PYyHKIHS. [{OTTOTHSS BOSHUKIIYIO U3 IPUYUHEHHUS Bpea OTBETCTBEHHOCTh
MopanbHbIMU  cBoMctBamu [6, C. 30], B.C. ApTUMOHOB yTBep»KAaldl: «HUHCTUTYT
OTBETCTBEHHOCTU 3a TPaXKAAHCKME IPABOHAPYLIEHHS HHU B LEJIOM, HM B OTJCIBHBIX

18



YacTsX... HEJb3sl oOpamiaTh B IPOIIIOE, CBOAWTH TOJBKO K BO3MELICHHIO BO3HHKIIETO
Bpeza. DTOT HHCTUTYT €CTh OOEBOI MHCTHUTYT IIpaBa, 11eJIeyCTPEMIICHHO HalPaBICHHBIA Ha
YMEHBIIEHUE CITy4aeB rPpaxJaHCKUX IMPaBOHAPYIIEHUIl, a B KOHEYHOM CUETE Ha MOJIHYIO UX
mukBuAanuio» [8]. YTBepxkIeHHe He XapaKTepHO AN IpaxaaHCKoro mpasa. Ilo cMeicity
HeceT BJIaCTHO-UMIICPATHBHBIE (DYHKIMM MyOJMYHBIX FOPHIMYECKHX AMCUMIUIMH. Ecnm
ucxoauth U3 mnoHuMaHus JI. benoBa, WHCTHUTYT OTBETCTBEHHOCTH MaeT CYOBEKTaM
MOHATHBIA HMHCTPYMEHT [UIS 3allUThl M pealu3aluu mpaB B oOmectBe. MMeHHO
TPaXIaHCKO-TIPABOBOM [JIENUKT HE COJACPXKUT IIPSAMOrO yMBICIAa B HAHECEHWH yIepoOa
yJ9acTHHKaMHu. YuuthiBasg oOmue monoxerns 'K P® o moOpocoBecTHOCTH y4aCTHHKOB
TPXIAHCKUX IPABOOTHOLICHUH, BOCHHUTATEIbHbIE (QYHKIMH OyIEeT HECTH HETaTHUBHBIC
nociencTBuA. M Takoe NOHMMAaHHWE HOPM MOXET OTPaHHYUTh CBOOOAY YYaCTHHKOB
TPaXJaHCKUX MPAaBOOTHOIIEHUH. OTO COOTBETCTBYET U 3KOHOMUYECKOH TONUTHKE
rocyapcTBa M 3aKpEIUICHHBIM 3aKOHOJAaTeleM IpaBHiaM. YCTaHABIUBAas PACHIMPEHHYIO
OTBETCTBEHHOCTh ISl JIMI, OTBEUAIOIIUX 3a JEATEIbHOCTb, CBSI3aHHYIO C IOBBIIICHHBIM
PHCKOM AJIs 370pPOBbSl OKPYKAIOIIMX, 3aKOHOJaTenb He Jenaer e€ O6e3mepHoil. C ompHOM
CTOPOHBI [ IPUYUHUTENS Bpea OTBETCTBEHHOCTh HACTYIAeT BHE 3aBHCHMOCTH OT BHUHBI
(cormacuo 1. 1 ct. 1079), HO yuuThIBaeTCs IEHCTBUSI.

OCHOBOI1 3aKOHOJIATEILHOTO PETYIMPOBaHMS BO3MEIICHNUS Bpeia Ul pacCMaTpUBaCMbIX
oTHomieHUHd ciaykuT Koncturynus P® [9]. Kak paHHee TroBOpWIOCH, CTaThd 2
Koncrurynun P® 3akperuiser denoBeka, €ro mpasa U cBOOOIB! KaK OCHOBOIIOJIAraroNylo
ueHHocThb. [lynkrom 1 cratbu 20 Konctutyuun PO ycraHaBiuBaeTcsl MpaBO Ka)XA0ro Ha
XKW3Hb. M3 3TOro IpaBa BBHITEKAaeT IIPAaBO HAa OXPAaHy 3/O0POBbS CaMHM YEIOBEKOM H
0053aHHOCTh TOCYAApCTBa IO OXpaHe 310poBhs rpaxkaaH. Koncrurymus PP 3axperuiser
NpaBO Ha BO3MEIIEHHE yIiepOa, NMPUYMHEHHOTO 3/I0POBBIO JIMYHOCTH WM HMMYLIECTBY
NPOTUBONPABHBIMU JICHCTBUSIMU, BJCKYIIUMH 32 COOOW HapylIeHHE 3KOJOTHYECKOU
ooctanoBku. Ilynkr 3 cratem 41 Koscturymuu P® ykaspiBaeT, UYTO COKpBITHE
JIOJDKHOCTHBIMH JIMLIAMH (haKTOB, CO3/AIOIINX yIPO3y JKU3HU U 3/I0POBBIO TPAXKAaH, BICUET
3a co0OW OTBETCTBEHHOCTb, IPEIYCMOTPEHHYIO (elepalbHbBIMU 3aKOHaMH. YKa3aHHbIC
HOPMBI, YCTAHABIMBAIOUINE HAMpABICHHE M Pa3BUTHE BCETO 3aKOHOAATEIHbCTBA, IAlOT
BO3MOJKHOCTb YEJIOBEKY W Ipak[JaHUHY IIPU NPUIMHEHWH Bpela 3[0pPOBbIO, B TOM UYHCIE B
CITy4asx IPOU3BOICTBEHHBIX KaTacTpod, HanpsMyro odpamarses kK Konerurynum.
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JAEJUKTHBIE OBA3ATEJIBbCTBA, BOSBHUKIIHUE BCJIEACTBUE
HNPUYUHEHUSA BPEJA )KU3HU E/I 310POBbIO
NCTOYHUKAMMU HOBBIINIEHHOU OITACHOCTH
Muponuyk /L.A.

Muponuyk [{mumpuii AnOpeeeuy — macucmpanm,

Kagedpa epasicoanckozo npasa, wpuoudeckull Qpaxyivmen,

Dedepanvroe 2ocyoapcmeennoe 6100xcemHoe 00pas3osamenbHoe yupexcoenue aulcuie2o 00pa30eanus

Poccuiickuii 2ocyoapcmeennviii nedazocuueckuil ynusepcumem um. A.U. I'epyena,
2. Cankm-Ilemepbype

AnHomayusn: nposedeHo ucciedosanue 3axonooamenvcmea Poccuiickoiu ®Dedepayuu 6
yacmu  OMEEemCMEEHHOCIMU — 3d  8ped, NPUYUMHHBIL — O0esimeNbHOCMbIO,  CO30alouel
NOBLIUEHHYIO  ONACHOCMb Ol OKPYJCAIOWUX U 3AKOHOOAMENbCME, — CBSA3AHHOU  C
npuuuHenuemM 8peda JHCusHu U 300pogvio. Ilpednpunsmuvl  nOnbIMKU  0003HAYUMb
OehuHuyUIo  «BO3MEUeHUsl 6pedd JICU3HU U 300PO06bI0, NPUYUHEHHO20 UCMOYHUKOM
HOBbIUEHHOU ONACHOCHIUY.

Knrwouesvie cnosa: ucmounuk nogbluenHol OnAcHOCMU, 803MeujeHue 8pedd, 8Peo JHCUHU U
300pP08bI0.

OmHuM U3 OCHOBAaHMW [UIsl BO3HMKHOBEHHUS TpPaXXJAAHCKUX IIpaB, KaK YKa3aHO B
COBPEMEHHOM 3aKOHOJATeIbCTBE, SBJIAETCS HapylleHHe npasa. BeiencTsue aToro y nuia,
4yp€ mpaBo OBUIO HApyIIEHO, BO3HUKAET OOOCHOBaHHas BO3MOXKHOCTH TpeOOBATH
BO3MEILEHUS NPUYMHEHHOTO eMy yiiepOa wuiau yObITKOB. B wacTHOM ciydae mnpu
NPUYMHEHUH Bpela OJHHM JIMIIOM IPYroMy JHIy y IEpBOTO BO3HHMKAET 003aTENbCTBO
BO3MECTHTH yIIepO, a y BTOPOro BO3HHMKaeT MpaBo TpeGoBaTh Bo3MmeuleHus yuiepba. Ho
TaKOM 3JIEMEHTAPHBIA MHCTUTYT JEIIMKTHON OTBETCTBEHHOCTH, 10 MHeHUIO JI.B. BoiitoBnu
u U.B. Cepreesa [1], noxyuui 3akpemnyieHHe, B KOHCTPYKLUAX, CXOKUX C COBPEMEHHBIMH, B
paMmkax uctopuu Poccuiickoro rocymapctBa Toimpko B mepBoil monoBmHe XIX Beka, a
pa3BHUBaeTCs U BUIAOUZMEHSIETCS O CEH JECHb.

OO0mue mpaBmia, 3aKPEIUISIONIAe 00s3aHHOCT BO3MEIICHHS Bpela, YCTAaHABIUBAIOIINE
MPUHLMII T€HEPAIbHOIO JEeuKTa, coaepxarca B crtarbe 1064 I'paxnmaHckoro xonaekca
Poccuiickoit ®epepanuu, comiacHo KOTopod «Bpel, NPUYMHEHHBIA JIMYHOCTU WIH
HUMYIIECTBY TpaXXJIaHUHA, a TAaKXKe BpeJ, MPUIMHEHHBIN UMYIIECTBY FOPHUANYECKOTO JIMIIA,
MOJIJIE)KUT BO3MEIIICHHUIO B MOJIHOM 00beMe JTUIOM, MPUIMHUBIINM Bpea». Ho riasa 59 T'K
P® nomomHseTcs CTaThsIMH, JONOJHHUTENBHO PETYIHPYIONIUMH IPAaBOOTHOIIECHUS,
CBSI3aHHBIE C JESATEIHHOCTHIO, CO3/AIONICH MOBBIMIEHHYIO ONACHOCTh JUIS OKPYKArOIUX U
OTHOIICHWH, BO3HHUKAIOIINX BCIEACTBHE MPUYMHEHUS Bpela JKU3HH U 30pPOBBIO
rpaxgaHuHa. BBHUAY YCIOXXHEHHOCTH »JJIEMEHTaMH, MOAJIEKAIUMU JOMOJHUTEIBHOMY
MPaBOBOMY PETryJIMPOBAaHUIO, IPABOOTHOIIEHHS, BO3HUKIIUE B PE3yIbTaTe NPUYMHEHUS
Bpela JKU3HH WIM 3I0POBBI0 TIPaXKJAaHWHA HCTOYHUKOM MOBBIIIEHHOH OMNACHOCTH,
CUMTAIOTCS CHELMANbHBIM JEITUKTOM. JIONMONHUTENbHBIE HOPMBl YYHTBIBAIOTCSA IPHU
orpezielIeHHH 00s3aHHOCTEH M PaB CTOPOH NPH BO3MELIEHUH yliepoa.

B 3akoHO#aTenbCTBE HE CONEPXKUTCS NeUHHUINN U OTAEIBHON CTaThbH, PEryIHpYIOmeit
BO3MEIIEHHE BpeAa J>KW3HM WM 3J0POBBI0 TPAXKIAHWHA, NPUINHEHHOTO HCTOYHHKOM
MOBBIIIEHHONH ONAacHOCTH. PerynaupoBaHue Takoro poAa OTHOLIEHMM HCXOOUT U3
COBMEIICHUS ABYX HMHCTHUTYTOB TPaXIAaHCKOTO IIPaBa, 3TO «HUCTOYHHWK ITOBBIIICHHOM
omacHocTH» (cT. 1079 T'K P®) 1 MHCTHTYT BO3MEIICHUS Bpeaa, MPUIMHEHHOTO XKU3HU U
310pOBBIO rpaxkaannHa (maparpad 2, rmassl 59 ['K PD).

Jlo paccMoTpeHHs CIeLnMaibHBIX JEIUKTHBIX 0053aTENbCTB, SBILSIIONIMXCS O0OBEKTOM
paccMOTpEeHHs JUCCEPTALHOHHOIO UCCIE0BAHUSA, PACCMOTPUM MPABOBYIO MIPUPOIY CAMOI0o
JETMKTHOTO oOs3aTenbcTBa. Ha npumepe HaydyHOH JMTEpaTypbl, H3JAHHOW IIpH

20



cymecrBoBanuu Coroza Coserckux Conuanucruniueckux PecrmyOnuk, n TpyJ1oB pocCHHCKON
rpax1aHCKO-TIPaBOBOM HayKH.

W3 Hay4HBIX TpPYZOB COBETCKOIO IIEpHOAA CTOUT OOpaTHTh BHUMAaHWE Ha oOliee
onpenencaue, npemioxkenHoe B.T. CvupHoBeiM 1 A.A. Cobuak: «/IenMKTHBIM Ha3bIBacTCS
00513aTeNbCTBO, B CHIIy KOTOPOrO JIMIO, NPUYUHUBILEE Bped JIMYHOCTH WIM HMYILECTBY
TpaKIaHWHA WIH OPTaHU3ALNH, 00s3aHO ATOT BPEX BOSMECTHTHY [2, ¢. 9-10]. D10 onpeneneHue
OXBaTbIBACT OOJIBIIMHCTBO JICIMKTHBIX MPABOOTHOIICHWH, HE KOHKPETH3UPYS OTIEIBHBIX
npu3HaKoB. OHO aKIIEHTHPOBAHO Ha O0SI3aHHOCTH MPUIWHATENS Bpeia, a IIpaBo Jinna TpeboBaTh
BO3MEILCHHUS BPEAa MPUXOINUTCS TPE3IOMUPOBATH HCXOAS W3 OOIMIMX MPUHIMIOB. B HOBeimmx
Hay9HBIX TPYAaX BCTpEUatoTcs 60Jiee KOHKPETH3HPOBAHHBIC AE(YUHULINH.

Omnpeneneane 0043aTeNbCTBA BCIEACTBUE IPUIMHEHNS BPea ¢ YKa3aHUEM Ha IPU3HAKU
u cyobekTHbI coctaB y U.H. [omsikoBa: «O0s13aTebCTBOM BCIEACTBUE IPUYMHEHNUS Bpeia
Ha3bIBAETCSl TaKoe TPa)XJaHCKO-TIPABOBOE OTHOIIEHHE, IO KOTOPOMY IOTEpHEBIIUIT
(xpenuTop) BpaBe TpeOOBATh OT NMPUUYMHUTENS Bpela (JODKHUKA) MOJIHOTO BO3MEILCHUS
Bpela, a JOJDKHUK 00s3aH BO3MECTHTh BpeA B HONHOM oObeme» [3]. B ommmume or
MPEIBIAYIIEro OMpee/ieHHs OHO OXBAThIBAET JIBYCTOPOHHOCTh JAEIMKTHBIX OTHOIIEHHIL.
[TpumeHeHbl TepMHHBI Al CyOBEKTOB IPABOOTHOIIEHHH M3 OOIIMX MOJIOKEHUH 00
o0s3aTenbcTBaXx. XOTS HMMEHOBAHHE CYOBEKTOB HE OKAa3bIBACT BIHSHUS Ha CYIIHOCTB
NPaBOOTHOIIEHUH, B JaHHOM ciy4ae. Ho cToWT mnpu3HAaTh, YTO ISl JAEIHUKTHBIX
00513aTeNIbCTB XapaKTepHOE Ha3BaHHUE CYOBEKTOB - 3TO IOTEPHEBUIMH WM NPHIMHUTEID
Bpena. Takue TepMHUHBI 00JI€e TOYHO XapaKTEPHU3YIOT BUJI IPABOOTHOIICHUH.

Onpenenenue, npemioxenHoe F0.K. Mo30auHbIM, TOAXOJUT UMEHHO 711 OTHOLLEHUH,
XapakTepHbIX JUIA NPUYMHEHHS Bpeia KU3HM M 370pOBbI0 JMYHOCTH: «O0s3aTeabCTBO,
BO3HHKAIOIIlEe BCIECTBUE IPUUMHEHUS Bpella, — I'PakIaHCKO-TIPaBOBOE 00s3aTEIbCTRBO, B
CHIIy KOTOPOTO MOTEPIEBIINIA BIIpaBe TpeOOBATh OT JIMIIA, OTBETCTBEHHOI'O 33 MPUYMHEHHE
Bpela, BO3MECTHTh UMYILECTBEHHBI BpeJ B HaType WM BO3MECTUTHh YOBITKH, a TaKke B
MPEIYCMOTPEHHBIX 3aKOHOM CIy4asX KOMIIEHCHPOBaTh HEMMYIIECTBEHHBIN (MOpAaIbHBIN)
Bpell, MPUOCTAHOBHUTh HJIM NMPEKPATUTH MPOU3BOJCTBEHHYIO NESATEIHHOCTh MPUIMHUTES»
[4]. FO.K. Mo3omH 00yclaBIuBaeT IEIUKT HE TOJHKO HACTYNHBIINMU HEOIarOMpUATHBIMA
TIOCJIC/ICTBHSA, HO U BEPOSTHOCTh NPUYHMHEHUS Bpena. IIpu Takux oOCTOSATENbCTBAX Y JIMIA
BO3HMKAeT IpaBoO TpeOoBaTh 00€30macuTh ceds OT BEpOSTHOCTH MPUYMHEHUs Bpejaa
BBI3BAHHOTO JICHCTBUAMH MoTeHIuanbHOoTo npuumautensd. FO.K. Mozonun ykaspiBaeT Ha
3alIMTYy HEMaTEepPHANBHBIX IIpaBa 4YeJOBEKa, KOTOpPBIE TOXE IOJUICKAT BO3MEIICHUIO
BCJIC/ICTBHE IPUIMHEHHS Bpe/ia.

B HayuHOI nuTepaType BCTPEYArOTCSI MHEHUS O DPA3ACICHUM IOHATHHI «IEIUKTHOIO
00s13aTeNbCTBAY U «00S3aTENBCTBA BCICACTBHE MPUIMHEHUS Bpena». CB3bIBas 3TO C TEM,
YTO B OCHOBE JICIIMKTA JISKUT MPOTUBONIPABHOE AESHUE, B TO BpeMsl KaK IIPUIMHEHHE Bpeaa
MOXET OBbITh BBI3BAHO BIIOJHE 3aKOHHBIMHU JCHCTBUSIMH, Takoe MHEHHE BbICKa3aia
E.B. Py3anoga [5]. [To apyromy MHEHHIO MOHITHE ACTUKTA, B KOTOPOE HE BXOJUT MPHU3HAK
MIPOTHBOIPABHOCTH, SIBJSIETCS €CTECTBEHHBIM Pa3BUTHEM NPaBOBBIX HOpM. B.A. Bomgsipes
YIpoINaJl TOHSTHE JAEIHMKTa, TOBOPS O HEM Kak O IOPUAMYECKOM (akTe, BIEKyLIEM
BO3HMKHOBEHHE 0053aTENbCTB, P 3TOM BHE 3aBHCUMOCTH OT (POPMBI MCHOJIHEHHS STHX
00s13aTeIbCTB B HATYpe WM ITyTeM YIUIaThl JICHEXHBIX cpeiacts [6]. Ilpu onpenenennn
JepuHUINKM «BO3MEIIEHHS Bpela >XM3HM U 3/I0POBBIO, NPHUYMHEHHOTO HWCTOYHHKOM
MOBBIIIEHHOH OIACHOCTH» HEOOXOAWMO BBINEIUTH IOPUANYECKOE IOHATHE (OKU3HU» W
«3710poBEs». bostee Toro, FopHUCIPYACHIINS pacCMaTPUBAET KU3HD KaK SBICHHE, COBMECTHO
C TIPaBOM Ha XH3Hb, 3aKkperieHHbM B Konctutyrun PO crates 20 [7].

IlocnencTBus MpUIMHEHUS Bpeaa KU3HU WIIH 37J0POBBIO MOIPA3CSIOTCS Ha JBa BHJA:
MMYIIECTBEHHbIE W HEUMYIIeCTBEHHBIE. Bo3MmemeHne Bpeda MO JABYM BHAAM 3THX
0053aTeNECTB PETYIUPYIOTCA PAa3HBIMH IPABOBBIMH HOPMaM M MMEIOT Pa3HYIO IPABOBYIO
CYIIHOCTH. VIMyIIeCTBEHHBIN BpEl, MOUIKAIINI BO3MELICHHIO PU NPUIHMHEHUH JINIHOCTH
yBEUbsl WJIM WHOTO HApYyLICHUS 3710pOBbs, BOBMOXHO OXapaKTepH30BaTh Kak oOecrieueHue
MOTEPIEBIIEro TeMU OJlaraMH, KOTOPBIMH OH IIOJIb30BAJICS, €CIIM OBl €ro mnpasa He ObUIN
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HapyumeHsl. «Bpex 310poBbI0 UMEET HUMYILIECTBEHHOE BBIpAXKEHHE, T.€. JOIyCKaeT
UCUUCJIEHUE MPEJICTOALIMX PACXOAOB Ha BOCHOIHEHUE YXYIIIEHHsS KauecTBa JKU3HU
noctpagasmero (. 2 cr. 15 I'K)», - nmumer A. Tuxomupos [8, c. 29]. YuureiBas, 4to
naparpad Bropod rmmaBel 59 ['K P® perymupyer TOMBKO HWMYIIECTBEHHBIH Bpel,
NPUYMHEHHBIH JKU3HU U 3J0POBBIO TIpaXAaH, TO KOMIIEHCAIUsl MOpPANbHOTO Bpena
HaXOJUTCA 3a NpefeIaMH AUCCEPTAHOHHOTO HCCIIEJOBAaHUS.
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o ks

NCITIOJIHEHUE JOT'OBOPHBIX OBA3ATEJIBCTB
1O AOT'OBOPY NNOAPAJA AJA T'OCYJAPCTBEHHBIX HY K/
Konpaparenko H.A.

Konopamenxo Huxuma Anexcanoposuy — 6axaiasp wopucnpyoeHyuu, cnyoeHm,
Gakyremem mazucmpamypul,
Poccuiickas npasosas axademus
Munucmepcmea ocmuyuu Poccuiickoii @edepayuu, 2. Mockea

Annomayusn: 6 cmamve ucciedyrOmces npooIeMbl UCNOIHEHUs. 002080PHBIX 0013AMENbCME
no 002080py NOOpsioa Oast cocyoapcmeenuvix Hyxuco. Ilpoeeden anaruz nopm D3 om
05.04.2013 Ne 44-D3 «O konmpaxmuou cucmeme 6 cghepe 3aKynoK moeapos, pabom, yciye
0n1s1 obecneyenus 20CyOapCmMEEeHHbIX U MYHUYURATbHBIX HYHCO». M3yuenvt 6udbl mopeos,
CO2NACHO  OeUCmByIouweMy  3aKOHOOAMenbCmay, ONnpedeneHa  BaJliCHOCMb  0moopa
noopsaouuxos. OO0CHOBbIBACNCS BAHCHOCIb HAONEHCAUe20 BbLINOIHEHU KOHMPAKMA.
Kniouesvie cnosa: obecneuenue ob6s3amenpcme, 002060p NOOpAdd, 002080pHbIE
obs3amenscmaa, 20Cy0apcmeentbie Hyxicovl, Haodexcaujee Kaiecmeo.
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AKTyanbHOCTb HcclegyeMoro Bompoca ompenenser npunsatue @3 ot 05.04.2013 r.
Ne 44-03 «O xoHTpakTHOW cucTeMe B cdepe 3aKyloK TOBapoB, padoT, yciayr s
obecrieueHnst rocyJapCTBEHHBIX U MYHHLMNAIBHBIX HYX1» (nanee — @3-44) [5], koTopsblii
M3MEHWI MOPSIIOK ONpPEeNeHNs] OAPSTINKOB, HEOOXOAUMBIHN JUIA 3aKIIFOUSHHsST JOTOBOpA
Ha BBINIOJIHEHHE padoT sl TOCYAapCTBEHHBIX HYXK]I.

Ha mam B3rmsan, HeoOXommMo oOpaTHUThCS K NPHUMEHSBIIMMCS paHee B oOmactu
CTPOMTENBCTBA M IPOCKTUPOBAHUS MEXaHM3MaM pa3MELICHUs 3aKka3oB. Vmeercs B BUIY
@3 or 21.07.2005 r. Ne 94-®3 «O pa3MmemeHHH 3aKa30B Ha IOCTaBKY TOBapoB,
BBIIOJIHEHWE PAa0OT, OKa3aHWE YCIyr [UId O0OecHedeHHs TOCyJapCTBEHHBIX U
MYHHIHTATBHBIX HYXD» (mamnee - ©3-94) [7], koTopslif B HAcTOAIIEe BpeMs YTPaTHII
cmry. CormacHO TpeOOBaHHMSIM 3TOr0 HOPMAaTHBHOTO aKTa, pa3MEINEHHE 3aKa30B MOTJIO
OBITH NPOM3BEICHO B Pa3IMYHBIX (OpPMax, KOTOPBIE pa3iMYyaluch B 3aBUCHMOCTH OT
XapakTepa BBIIOJHsAEMOW paboTel. B wactHocTH, 1. 4.1 cT. 10 ®3-94 npexycmarpuain
BO3MOXKHOCTh pa3MEIeHHs 3aKa3a Ha BBIIOJHEHHE padoT 10 CTPOUTEIHCTBY,
KalUTalbHOMY PEMOHTY, PEKOHCTPYKLUHU JUIsI HYXKJ 3aKa3uUKOB TOJBKO IOCPEICTBOM
MPOBEICHIS OTKPBITOTO ayKIIMOHA B 3JIEKTPOHHOM (opme [5].

CornacHo crt. 48.1 I'pagoctpourenbHoro koxekca PO [2], B ToM ciayuae, eciu paboTh
ObUTM CBA3aHBI C KaNWTAJIbHBIM PEMOHTOM WM TEXHHYECKH CIOXHBIM OOBEKTOM
KaIlUTaJILHOTO CTPOUTENBCTBA, B TOM YHCIIE M HCKYCCTBEHHBIX JIOPOXKHBIX COOPYKEHHUH, TO
pa3MelIeHne 3aKka3a MOTJIO OBITh OCYIIECTBJICHO MOCPEACTBOM IPOBEACHHS KOHKYpCa HIH
OTKpPBITOTO ayKIMOHA B 3JIEKTPOHHOH (opme. B KadecTBe MCKIIOUEHMS pacCMaTPHBAIHCH
3aKa3bl Ha BBHIOJHEHHE TEXHHUYECKH CIOXHBIX pabor [8], mpu pa3MerieHHH KOTOPBIX
TOJIBKO KOHKYPC UCIIOJIb3YEeTCsl B KAYECTBE CII0CO0a ONpeieNieHus TOAPsIIurKa.

Ha ceromusimanii news B cr. 24 @©3-44, 3akperuieHbl CHOCOOBI ONpeAesiCHUs
MOAPATYUKOB. lcmonp3yloTcs J[Ba MeXaHHM3Ma pasMEIleHMs 3aKkasza: ayKIUuoH U
KOHKypc. HeoOXoauMo OTMETUTh, YTO NPU HEOOXOAMMOCTH 3aKIIOYEHHUs JOTOoBOpa C
HOBBIM TOJPSIAYMKOB BMECTO PACTOPTHYTOI'O KOHTPAKTa B OJHOCTOPOHHEM TMOPSAKE
BO3MOJKHO HCIOJIb30BaHHE 3aMPOCca KOTHPOBOK Y €AMHCTBEHHOTO IIOCTABIIHKA.

Cr. 24 ®3-44 paccMaTpuBaeT KOHKYpPC KakK CIOCOO oTmpeneieHus MOIpsaYHKa,
MOCPEACTBOM KOTOPOTO MOKHO OIPENeIUTh MOOeAUTENs], KOTOPBIH NMPEATIOXKHUT JIydIIne
YCIIOBHUS MCHOJHEHHUs KOHTpakTa. [lox ayKImoHOM Ke, MOHMMAaeTcs crocod, COTIacHo
KOTOpOMY HoOeanTeaeM IPHU3HAETCA TOT YyYaCTHHUK, KOTOPBIH MPEII0XKUT HANMEHBIIYIO
IIeHy KOHTPAaKTa.

Henw3s He cormacuteess ¢ A.H. BbopucoBbiM, KOTOpBIM B KauecTBE HOBOBBEACHMM
MPUHATOTO 3aKOHA, KacaTeJIbHO CIIOCOOOB pa3MENICHMs 3aKas3a, ONpeleisieT «BaXXHOCTh
TaKUX TEHAEPOB, KaK KOHKypca C OTpPaHHYEHHBIM y4YaCTHEM, ABYXITAIIHOTO KOHKYpCa,
3aKpBITOT0 KOHKYpCa C OIpaHHYEHHBIM Y4YacCTHEM, 3aKpPBITOTO ABYXITAITHOTO KOHKYpPCa»
[12, c. 103]. OyHKIMH OTKPHITOTO AayKIMOHA Ha CETOMHSAIIHUA JEHb BBIMOIHSICT
31eKTpoHHbIA aykiuoH. A.H. BopucoB moguepkuBaer, 4TO Taku€ W3MEHEHHUS BHOCSTCS
3aKOHOJATeNIeM M0 TPHUYMHE «CIIEJOBAaHWS MHPOBOH MpPAaKTHKE M PEKOMEHAAIUSIM
IOHUCTPAJI» [12, c. 103-104].

Ha namr B3rusia, paccMaTprBaeMblii MEXaHU3M pa3MEIeHHs 3aKa3a, KOTOPBIH MO3BOJISIET
BBIOpaTh MOJAPAIYMKA, UMEET O4YEeHb OOJbIIOE 3HAUeHHE. JTO OOBSACHSAETCS TEM, YTO B
3aBUCHMOCTH OT CJICJIAHHOTO BBIOOpa 3aKa3uWK IOJIy4daeT IpaBO Ha NpOBeIEeHHEe 0TOopa
YYacTHHKOB TOproB. Ecim ke cienath HEBEpHBIH BBIOOD, TO B KAYECTBE PE3yJIbTaTa MOXKHO
MOJTYYUTh HEHAIJIeKalee KauecTBO padorT.

Xotenoch Obl OTMETHTh, YTO aHAIW3 HOPM TpaBa, naeicTByromiero paunee ©3-94,
KOTOPBI Ha CETOIHAIIHNI JAEHb YTPATUII CBOIO CIUTY, IO3BOJISIET CAETATH BBIBOJ O TOM, 4TO
B MPAKTUYECKON AEATENbHOCTH, B CHJIy TOTO, YTO 3aKOHOJATENh BBIHYXKIAJ 3aKa3UYHMKOB
oOpamatecs K (hopMe ayKIMOHA, CTPOUTEIbHBIE KOMIIAHUH, OYEHb YacTO YCTYHaJId MECTO
MEIKIM KOMITaHHSIM 3a CYET TOTO, YTO MEJIKHE KOMITAHNH HEOTPABJAHHO CHIKAJIHN IICHBI, U,
Kak clie[CTBHE BBHIMTpbIBaIM TeHAepbl. B.C. OcumnoB ormeyaer, 4To «1o HH(pOpPMAIMA
MpeJcTaBUTeNIel OTpaciy, UMEN0 MeCTO CHibkeHue ueH Ha 35-40%p» [13, c. 40]. Kak
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CJIC/ICTBHE, BO3HMKaNa MpoOjeMa TOro, 4TOo NPH JaHHOM YPOBHE IIEHBI KOHTPAKTa,
HaJJeXKalllee UCIOJHEHHE JOroBOpa MOoApsAa AN TOCYAAPCTBEHHBIX HYXJl CTAaHOBUIOCH
HEBO3MOXHBIM. B pesyibrate e Bce CBOJUIOCH JIM00 K PACTOPKEHUIO KOHTPAKTa, JTH00 jKe
K YBEJIMYEHHIO IIeHbl KOHTPaKTA.

Ecnu obparutbes k cyneOHOM nmpakTHke, To coryiacHo Ompenenenuro BepxoBHoro cyna
P® o1 29.09.2017 Ne A10-6832/2015, cyTh criopa cocTosiia B HeHaUIEKAIeM HCIIOTHCHUN
oOs3arenscTB 1Mo goroBopy  moapsima.  Cyn  TOpHHANT  pelIEHHE  OTKas3aTh
000 «BepxHeyIWHCKUI KHPHOHYHBINA 3aBOI» B Mepemade KacCaIlMOHHON >KalmoObl I
paccMoTpernst B cyneOHoM 3acemaHun CyneOHON KOJUIETHH MO SKOHOMHYECKHM CIIOpaM
BC P® Ha oOCHOBaHHMM TOTO, 9YTO OTBETYHK, SBILACH (eaepaTbHBIM Ka3eHHBIM
YUpEXKICHHEM, HE MOT IPHHUMATh O0S3aTENbCTBO IO BO3ME3IHOMY HPHOOPETECHHIO
MaTepHaJIbHBIX LIEHHOCTEH B 00XOA MpoLeAyphl pa3MeEIleHUs I'OCYAapCTBEHHOTrO 3aKasa,
npenycmorpenHoro ®©3-44. 3asBuTeNb, 3aKI0Yasi JOTOBOP, JODKEH OBUI HPEITyCMOTPEThH
HEOOXOZMMOCTh MOHTa)ka MedYd JUIsl COOJIIONCHMS TEXHOJIOTMH HM3TOTOBJICHUS KHPIINYA,
YCTaHOBUTH MOPSAAOK BO3BpaTa MaTepUalIOB, MCIOJIB30BAHHBIX IPU COOPYKEHUH II€YH B
TOM cllydae, €Clii IEMOHTaX BO3MOXkeH [11].

Heo0xoauMo OTMETUTB, YTO Ha CETOJHSIIHUI JIeHb, JEUCTBYIONIEE 3aKOHOAATEIbCTBO
[9], ycranaBnmBaeT A 3aKa3UMKOB OOs3aTENbHBIE HOPMBI IS crioco0a OmpeaeneHus
HoApsitYMKa. B 4acTHOCTH, 3NEKTPOHHBIM AyKIMOH HEOOXOAMMO IPUMEHATH IS
OTIPEZICTICHUS TOIPAIYMKOB MO JIOOOMY BHAY CTPOMTENBHBIX PaboT (Kpome paboT 1o
OypeHHIO pa3BeNOYHBIX ckBaxkuH (kox 43.13) [9]. Ha mHamr B3rmsig, BaXKHO OTMETHUTH
CJICYIONINH MOMEHT: B JaHHOM CJIydae UMEEeTCs B BHAY TO, YTO CYIIECTBYET 0OS3aHHOCTB
TMOJIb30BAHUS DJICKTPOHHBIM ayKITHOHOM.

Heo0xoiuMo OTMETHTh, YTO IOCPEICTBOM IIPOBEJCHUS 3JIEKTPOHHOTO ayKIMOHa,
OMpeNeNiCHUE MOAPSAYNKA CTaJ0 JOCTYIMHBIM B cyObekTtax P®. Ha Hamr B3MIAd, HEb3s
TOBOPUTb O TOM, 4YTO [AaHHBIA BHJ TOPrOB OTJIMYAETCS OCOOOH CIIOKHOCTBIO WIIU
JJATEIIBHOCTBIO TPOBCIACHUA. B kauecTBe ke HCOCTATKOB 3JIEKTPOHHOT'O ayKIIMOHA MOYKHO
BBIJICJIUTh TOJILKO HEMOCPEACTBEHHO CaMy MNpOLENypy ONpejAeNieHHs MOoOeAnuTeNsl TOProB..
Kak wm3BecTHO, cOIMIacCHO JEHCTBYIOIIEMY 3aKOHOJATENBCTBY, B Cllydae MPOBEACHHS
3JIEKTPOHHOT'O ayKIIMOHA, TI00EXKIAET TOT MOAPSTINK, KOTOPBIN NMPEUIOKNT HAUMEHBIIYIO [ICHY
KOHTpakTa. BakHO OTMeTHTb, 4YTO YCIOBHE O KadecTBe paboT, KOTOpbIE TOIekaT
BBITIOJIHCHUIO, TP 3TOM HE YUYHMTHIBACTCA. YOEXKIEHBI, YTO CEPhE3HBIM MHHYCOM, HpH
MPOBEJICHNH AYKIMOHA, SBISIETCS OrPaHWYCHHAs BO3MOXHOCTb TIPEIBSIBICHHS TPeOOBaHMH
noapsauuky. Cormacuo m. 3 cr. 31 ®3-44 [5], nmepeueHb JAOKYMEHTOB, B COOTBETCTBUH C
KOTOPBIMU OTIPEACITIACTCSA COOTBETCTBUC YHYACTHUKOB 3aKYIIOK HOIIOJIHUTEIIbHBIM Tpe6OBaHI/I5[M,
ycraHaBnuBaetrcss [IpaButenbctBoM P®. K BaxHbIM, Ha Haml B3I, TPEeOOBaHUSAM K
y4JacTHHKaM 3aKynkH, BBeieHHBIM D3 ot 28.12.2016 Ne 489-D3 «O BHeCceHNH U3MEHEHHH B CT.
31 ®3-44» (manee — @3-489) [6], oTHOCHTCS, Hanpumep, TpeboBanue 1. 7 cT. 31 ®3-44, 06
OTCYTCTBHH y YY9aCTHHKA 3aKyIIKH CYANMOCTH 3a MPECTYIUICHUS B cepe SIKOHOMHUKH, a TaKKe
NpeCTyIUIeHusI, TpeaycMoTpernbie cr.cT. 289, 290, 291, 291.1 VYronosHoro komaekca PO [4], u
TpeboBanue 1. 7.1 c1. 31 ®3-44 0 TOM, YTO YUACTHUKOM 3aKyITKH MOKET OBITh JIUII0, KOTOPOE B
TeYeHWe JBYX JeT JIO MOMEHTa I[0flaudl 3asBKM Ha YydJacTHe HE NPHBICKAIOCh K
aIMIHHCTPAaTHBHOM OTBETCTBEHHOCTH 3a COBEpLICHHE aJMUHUCTPATHBHOIO IPABOHAPYILECHHUS,
npegycMoTpeHHoro cT. 19.28 KoAIl PO [3].

Ha nHamr B3rmsim, K HEAOCTAaTKy OTKPBITOTO KOHKYpca MOXKHO OTHECTH JUIUTENBHOCTD,
CIIO)KHOCTB TIPOLIEAYPHI pa3MeEIIeHIs 3aKa3a, a TakKe onpeaeneHne nodeaurens. Ho, Tem He
MeHee, TaKOH BHJ TOProB, Kak KOHKypc, Oojee MPUMEHMM B KadeCTBE ONPEIIEICHHUS
MOoApAAYUKA Ha BBINTOJTHEHUEC pa60T. DTO MOXHO MOATBEPANUTE U TEM, YTO 3aKOHOOATCJIb
OCTaHOBHWJI CBOW BBIOOp MMEHHO Ha 3TOM BHUJE TEHIEpa, COTIAcHO CT. 56, 57 ®3-44, B
OTACJIBbHBIX BHJAAaX CTPOUTCIBHBIX pa60T. Baxno oTtMeTuTH H TO, YTO IIOJIOXKHUTCIBbHBIM
MOMEHTOM B YKa3aHHON MOJENM SBIAETCS BO3MOXHOCTh IPOBECTH OLCHKY 3asBKH,
OTTOJIKHYBIIMCh OT CIELHMaNbHBIX TpeOoBaHuil. Ho, Henb3s 3a0bIBaTh U O HETaTHBHOM
acriekTe (QOpMBI OTKPBITOIO KOHKypCca, TO €CTb O HEBO3MOXHOCTH HCIOJIb30BaHUS
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MHOTOCTYIIEHYaTOro OTOOpa Y4acTHUKOB. Besp, Kak M3BECTHO, UMEHHO TaKOW KOHKYpC
MOXET IIOMOYb Y4ECTh U KBAIU(HUKALUIO, U, OTIBIT, PEIyTALNIO, U, TEXHUYECKYIO 0a3y  Ip.
Y Y4acTHHKOB 0TOOpA.

MMenHO mosTOMy mpejsiaraeM, TeM HE MEHee, pa3MEIlIeHUE 3aKa30B Ha BBINOJHEHHE
CTPOUTENBHBIX PabOT NpW 00O CIIOKHOCTH MPOBOAUTH IOCPEACTBOM IPOBEICHUS
KOHKypca B 11000# (opme. [lonbupars ke moapsimanka Ui BBITOJHEHHS CTPOMTEIBHBIX
paboT, KOTOpBIE HE BIHMAIOT HE OE30MacCHOCTh CTPOSIIETOCS OOBEKTa, OCYIIECTBISATH
MOCPENICTBOM MPOBEACHUS OTKPBITOTO KOHKypca. DTO OyZeT crmocoOCTBOBATH TOMY, HUTO
npouenypa BbIOOpa TOAPSTHON OpraHu3anué HE OYyHET YCIOXKHATHCSA, HApUMeEp, NpH
HEOOXOANMOCTH TIPOBEACHUS TEKYIIEro PEMOHTa M JPYTHX BHIOB pPabOT, KOTOpHIE
HETIOCPEJICTBEHHO CBSI3aHBI C BO3BEICHWEM HOBOTO 3IaHUS, COOPYKCHHS, YCTAaHOBKOH
HOBBIX CHCTEM, JOJDKHBI OBITh IPOU3BEACHBI MOAPSIIYMKOM, KOTOPBIM Mpolen
MHOTOCTYIEHYATBIH 0TOOP MPH HCIOJIb30BAHUH KOHKYPCA C OTPAaHMYEHHBIM YYaCTHEM.

CrnenoBartenbHO, MpejuiaraeM BHECTH B 4. 3 cT. 59 @3-44 nu3MeHeHus1, U3JI0KUB CTaThiO B
CIeIyIoUled TpaKTOBKE: «3aKa3uhMK HMEET IpaBO OCYIIECTBIATh ITyTeM MPOBEACHUS
AIIEKTPOHHOTO ayKIMOHA 3aKyIKHU TOBApOB, paboT, yCIyr, HE BKIIOUYEHHBIX B yKa3aHHbBIC B
4. 2 HACTOSAIIEH CTaTbU NEPEYHH, HE BKIIOYast pabOThI IO CTPOUTENLCTBY H PEKOHCTPYKIIUU
NPEANPUATHS, 31aHHS, COOPYKCHHUS, a TaK)KE MOHTAaXKHbIE, ITyCKOHAJaJOYHbIE U JPYyTHE,
HEpa3phIBHO CBSI3aHHBIE CO CTPOSAIINMCS OOBEKTOM, PAOOTH».

CormacHo m. 4 cr1. 3 ®3-44, y4acTHHKOM 3aKyIKH MOXET BBICTYIATh «II000€
IOPUMYECKOE JIMIIO HE3aBHCHMO OT €ro OpraHW3allMOHHO-TIPAaBOBOM (OPMBI, (OPMEI
COOCTBEHHOCTH, MECTa HAaXOXKACHMS M MECTa NPOMCXOXKACHUS KallUTala, 33 HCKIFOYCHHEM
IOPUANYECKOTO JIMIA, MECTOM PErUCTpalliil KOTOPOTO SBISAETCS TOCYAApCTBO MM TEPPUTOPHS,
BKJIFOUEHHBIE B YTBEp)KAaeMblii B cooTBercTBHU ¢ . | m 3 cr. 284 HK P® mnepeuens
rOCyJapcTB M TEPPUTOPHUIL,  NPEAOCTABISAIONIMX  JIbTOTHBII ~ HAJOTOBBIA  pPEXUM
HaJIOro00JIOKEHUsI M HE TPEAyCMaTPUBAIOIINX PACKPBITUS W TPENOCTABICHHUS HH(POpPMAIH
NPH NPOBEJICHNH (PUHAHCOBBIX Oornepaiii (O(IIOPHbIE 30HbI) B OTHOIICHUH FOPUIMYECKUX JIHLI,
W J1I000€ (PU3UYECKOe JIMII0, B TOM YHCIIE 3apErUCTPUPOBAHHOE B KAUECTBE MHINBUIYAIBHOTO
npemnpuHUMaTesy [5]. Takmm oOpazom, nanHas HopMa 3akoHa ®3-44 00 ydacTHHKaX
3aKyTIKH, HA HAIll B3I, SBISIETCS TIOJTHOCTBIO COOTBETCTBYIOIIEH KOHCTUTYIIOHHBIM HOPMaM.
B uactHOCTH, peup uaeT o 4. 1 cr. 8 Koncrurymmuu PO [1], kotopas rapaHTHpyeT cBOOOIY
KOHKYPEHIIMM ¥ SKOHOMHYECKOH JIeATENbHOCTH, a TaKKe CBOOOJHOE NepeMeIlCHHEe TOBapOB,
yeayr u ¢uHaHCOBBIX cpenctB 4. 1 cT. 34 Koncturymmm P® [1], koTopas ycraHaBiMBaeT
MPaBO Ka)KA0TO Ha MCIOJIb30BAaHNE CHOCOOHOCTEH M MMYINECTBA IS NPENIPUHAMATEIBCKON 1
JIpyToi He 3alIPELICHHON JeATeIbHOCTH.

Xotenoch Obl oOparuTh BHMUMaHue Ha 4. 6 T. 31 ®3-44, kortopas 3ampeniaer
3aKa34MKaM MpeAbSIBICHUE IOTOJHUTEIbHBIX TPeOOBAaHUN B HapyIIeHHE IOJOXEHUN
JIeMCTBYIOIIETO 3aKOHOnarenbcTBa. Ha Haml B3riisia, AaHHBIM 3alpeT HEJIOTHYeH, U He
COOTBETCTBYET PHIHOYHBIM YCJIOBHSAM: B YaCTHOCTH, CUUTAEM, YTO HErOCYAapCTBEHHBIE
3aKa39MKH MOTYT CaMOCTOSITEJIBHO YCTAaHaBJIMBATh TPEOOBaHUS IJs YJaCTHHKOB. B
KauecTBe IpuMepa, MOxHO npuBecTH 0. 11 Tumosoro mnomnoxeHus o MOpPSIAKE
pa3MelleHns] 3aKa30B Ha 3aKylKy TOBapoOB, BBINOJHEHHE pabOT, OKa3zaHWE YCIYr JUIs
obecnieuennst nesitensHocTH OAO «Poccuiickue jxene3Hble JOPOTW» Ul YYaCTHHKOB
pa3MelleHnsT 3aKa30B BO3MOXHO YCTaHOBJICHHME pA3IUYHBIX TpeOOBaHU, B
COOTBETCTBUU C MOXKeJaHUAMHU 3aka3uuka [10]. Ecnu xke roBoputs 0 rocygapCTBEHHBIX
KOHTpaKTax, B TOM YHCJIE M Ha 3aKJIIOYEHHE JOTOBOpa MOAPANA ISl TOCYIapCTBEHHBIX
HY)XZ, HEOOXOZMMO HMETh B BHIY, YTO IENb 3aKJII0YaeTcs HEe B OTPaHWYEHUH
KOHKYPEHIMH, a B HaJ[JIe)KaI[eM KaueCTBE BRIMOJIHEHHBIX PaboT. 3T0 000CHOBAaHO emie U
TeM, 4TO 3aKJIIOUYEHHE JOTOBOpa C MOAPATINKOM, KOTOPBIH CIOCOOEH Ha BBHIIOJHEHHUE
KOHTpakTa ©0e3 WCHpaBIeHHWs MAONYIICHHBIX OIMHOOK B JaimbHeWmeM, Oyner
CIOCOOCTBOBAaTh YMEHBIIEGHUIO OIO/DKETHBIX pacxomoB. Ha mHam B3rmsa, B CBI3U C
BBIIICU3IOKEHHBIM, Ba)XHO OTMETHTh M TO, 4YTO Te TpeOOBaHUS, KOTOPHIC
CaMOCTOSITEJILHO MOTYT OBITh NPEAbSBICHBI 3aKa3YMKOM K Y9aCTHHKAM TOPTOB, JTOJIKHBI
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HE NPOTHBOPEYUTh HOPMAaM 3aKOHoOJAaTenbcTBa. MMEHHO moatomy, mpemiaraem 4. 6
cT. 31 ®3-44 u3n0XUTh B CIEAYOLEH TPAKTOBKE: «3aKa3YUKU MOTYT AOMOTHHUTEIBHO
yCTaHaBIMBATh TPeOOBaHUS K YydYacTHUKAM 3aKylOK, KOTOpbIE HE IIPOTHBOpEYaT
CIPaBEIMBOCTH M Pa3yMHOCTH, a TakXe JIeHCTBYIONIEMY 3aKOHOATeNbCTBY». Ha Ham
B3TJISI/1, BO3JIOKEHUE JaHHBIX TPEOOBAHUIT BO3MOKHO Ha KOMUCCHIO IO OCYIIECTBICHUIO
3aKyNMOK WIM X€ Ha OPraHW3aluio, ¢ KOTOPOH Yy 3aKa3dhKa 3aKJIIOYeH JOTOBOp Ha
OCYILECTBICHHUE AEHCTBUI IO NPOBEJEHUIO TOPTOB.

Takum 00pas3om, MpeUIosKeHHbIE H3MEHEHHST 3aKOHOIaTENIECTBA OYAYT CIIocOOCTBOBATH
ONTHMU3AINH JOTOBOPHOTO TIpoIiecca 10 JOTOBOPY HOAPsIIA UL TOCYJapCTBEHHBIX HYXKI.
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BAHKPOTCTBO ®U3NYECKUX JIUIL
Konaparnses A.B.

Kounopamves Anexceii Bacunvesuu — cmyodenm,
ropuoudeckuil ghaxynomem,
Poccuiickuii 2ocyoapcmeennvlii nedazocuueckuil yHusepcumem um. A.U. I'epyena,
2. Cankm-Ilemepbype

Annomayusn: 6 cmamve paccmompenvi 0CHo8Hble Momermol DedepanibHo20 3aKOHA Om
26.10.2002 Ne [27-®D3 «O mecocmosmenvHocmu (bankpomcmae)y. Aemop Ha ocHoge
AHANU3A MEeoPEMUYECKUX OCHO8 2PAdICOAHCKO20 NPasa paccmampugaen ciabvle u CUibHbie
acnexkmol 0anno2o PedepanibHo2o 3aKond.
Kniouesvie cnosa: necocmosmenvnocmv, OAHKPOMCMEO, NpOYeoypa  pearu3ayuu
UMYWecmaa, KOHKYPCHbIU YRPAGISIOUULL.

OtcyrcTBOBaBImIMK paHee B Poccun MHCTUTYT OaHKPOTCTBA (PM3MUYECKUX JIMI[ CTABHI
nepeJ TpaxJaHaMK, HECHOCOOHBIMU B TOW WJIM MHON CTETIEHH HCIIOJIHUTH CBOM JIOJITOBBIC
00s13aTeNbCTBA, PAA  MHOTOUYHMCIECHHBIX npoOiieM. OpnHako, PenepaybHBII 3aKOH OT
26.10.2002 Ne 127-®@3 «O HecocrosTeTpbHOCTH (OAHKPOTCTBE)» B HTOTE OBUI IPHHSAT,
paccMOTpUM ITPUMEHEHNE JaHHOTO 3aKOHA Ha MPAKTHKE.

Bo-nepBrix, B coBpemerHO# Poccnu chopmupoBancst oOMMPHBIA PEIHOK UIOTEYHOTO U
MOTPEOUTENBCKOTO KPEAWTOBAHUSA. IJTO TOTpeboBao (HOPMHUPOBAHHUS HOPMATHBHO-
MpaBOBON 0a3bl, PErylIHpYIOUIeH 3alIUTy TMpaB W UHTEPECOB (U3MUECKUX JIUI], CTaBIIHX
3aeMInukamu [5, c. 128].

Bo-BTOpEIX, B CBA3M C YCIOKHEHHEM 3KOHOMUYECKOH CUTyalny, BAIOTHON HHGIIAINEH
MHOTHE 3aEeMIIUKH OKa3ajiCh HE B COCTOSHHM IIOTAaCHTh 3aJ0JDKEHHOCTh, M JaHHAas
CHUTYyaIs TaKkKe MoTpeboBalia CKOPEHIIIero pa3pemeHus.

Tenepp rpaxaaHuH 00s3aH B Cllydyae HEBO3MOXKHOCTH YJOBJIETBOPEHHS TpeOOBaHMH
OJTHOTO WJIM HECKOJBbKHX KPEAUTOPOB OOpaTHUTHCS B apOMTPaKHBIM CyJ] C 3asBICHHEM O
NpU3HaHUK ero OaHkpoToM. Panee B citydae Heruatexa (M3MYECKOTO JIMIA MO KPEAUTY
CJIC/IOBAJIO BO30Y’)KAEHHE HMCIIOJHUTEIHHOTO TPOU3BOJICTBA C ITOCIEIYIOIMINM B3bICKAHUEM
CYMMBI CyJeOHbIMHU IpucTaBaMy. OHAKO MCHOJHUTEIBHOE NTPOM3BOACTBO HE MO3BOJISUIO B
MTOJTHOM Mepe OCYIIECTBUTL MEPOTIPHUATHS T10 3aIIUTE TPaB JOHKHHUKOB [8, ¢. 330].
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Bonee TOro, CIIOKUBIIMHACS XapaKTep HCHIOJHHUTEILHOTO MPOU3BOJCTBA MPHUBOIUI K
JIBYM BO3MOXHBIM ITOCJICAICTBUAM: JTHOO MPOAABAIOCh UMYIIECTBO JOJDKHHKOB, YTO MOTJIO
MOJpa3yMeBaTh M HApYIICHUE WX HHTEPECOB, JTHOO0, €CIM MOKHUKH HMMYIIECCTBOM HE
o0aanu, KpeAUTOp HE TOTyYaa HUYEro.

Takke OTCYTCTBUC WHCTUTYTAa OaHKPOTCTBA (PH3MYCCKUX JIMI[ CIOCOOCTBOBAJIO
NPOLBETAHHIO  KOJUIEKTOPCKMX ~ areHTCTB W HMHBIX ~ MOAOOHBIX  OpraHH3alHi,
CHELHUATM3UPYIOIUXCSI HA BO3BPAIICHUH JOJTOB, B HEKOTOPHIX CIIydasiX - HEMPaBOBBHIMH
criocobamu. He mpeacTaBisuicss BO3MOXKHBIM M yXOJ OT I0JroB B cuiny dDenepanbHOro
3akoHa oT 02.10.2007 Ne 229-03 «O06 HCHOTHATENIFHOM IPOU3BOACTBEY [9, . 192].

OTCYTCTBUE MHCTUTYTa OAHKPOTCTBA (PU3UYECKHX JIUI] CO3/1aBaJ0 JOMOJHUTEN bHbIC
mpobsieMsl U KpeauTopaM. Tak, B cliydae peaau3aliy eIHHCTBEHHOI0 UMYIECTBEHHOTO
aKTHBa JOJDKHHUKA, €CIM OH UMeJ 00s3aTelabCTBa Mepel] HECKOJIbKHUMH KPEIUTOpPaMH,
MOTAaIAaJCsA JOJIT TOJIBKO Tepel] OJHUM M3 HuX. BBejeHHe mpoleaypsl O0aHKPOTCTBA
(hU3UYECKUX JUI CYIICCTBCHHO YJIYYIIWIO TMOJOKCHHE HE TOJBKO CaMHUX JOJKHUKOB,
HO ¥ MX KPEIUTOPOB.
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OCBOBOXJIEHUME I'PA’KAAHUHA OT OBA3ATEJBLCTB
HEPEJ KPEAUTOPAMU
Konaparnses A.B.
Konopamves Anexceii Bacunvesuu — cmydenm,
fopuouveckull gaxyivmemn,

Poccuiickuii 2ocyoapemeennvlii nedazocuueckuii ynusepcumem um. A. 1. I'epyena,
2. Canxkm-Ilemepbype

Annomayus: 6 cmamve paccmompervl npobaemvl npasonpumerenus DedepanvbHoo
saxkona om 26.10.2002 Ne 127-@3 «O necocmoamenvrocmu (bankpomcmee)». Aemop Ha
0CHOBE aHANU3A MeOPEemUieckKUX OCHO8 SPadCcOAHCKO20 Npasa paccmampueaem ciabvle u
cunvHule acnekmul 0anno2o Pedepanvioz2o 3aKoHa.

Knroueswie cnosa: kpedumop, yovimru, OAHKPOMCME0, OOMNCHUK.

B mponecce paccMoTpeHus 3asiBICHUST O OaHKPOTCTBE TIpakJaHWHA MOXET OBITh
NpUMEHEHa TpoLenypa pPeCTPYKTypH3aluH 3a0JDKEHHOCTH (U3MYECKOro JHia JIubo
mporeaypa MpU3HAHUS ero OaHKPOTOM W peanu3alliil ero uMmymiectBa. B pesynbraTe
3aBEpIICHU ATHX MPOIEIyp MODKHUK MOXKET OBITH OCBOOOXIEH OT 00S3aTENBCTB Mepe
KpenuTopamu. Pa3zbepeM TeopeTHuecKue acleKThl TAKOTO OCBOOOKICHUS.

PectpykTypu3anus 3aq0bKEHHOCTH TpaKTaHWHA 3aKIIOYaeTCS B HCIIONB30BAHWUU LIS
TIOTAIICHAUS BCEX 3aJ0JDKCHHOCTEH IMepen KPEeAUTOpaMH OTYUCICHHH OT €r0 MOCTOSHHBIX
JIOXOJIOB B CpPOK, HE TMPEBBIMIAIONIMNA TpeX JeT C JaThl YTBEpKICHHS IUIaHA
pectpykTypuzanuu. Mcxons w3z HopMm riaBel X @DexepanbHOro 3akoHa ot 26.10.2002
Ne 127-®3 «O nHecocrosiTeapbHOCTH (OaHKPOTCTBE)» (Haiee - 3aKOH 0 OAHKPOTCTBE), MOYKHO
clenaTh BBIBOJ, 4YTO pECTPYKTYpH3alMs 3aJ0JDKEHHOCTEH TpaKIaHWHA SBISETCS
NPEeANOYTUTEIBHOW MpOLEAYpOl Iiepen COOCTBEHHO OaHKPOTCTBOM U peanu3anuei
MMYIIECTBA JOJDKHUKA [6, c¢. 40-45]. OmgHako B chyyasXx HEJOCTaTOYHOCTH CyMM
OTYHCIICHUH OT JOXOJOB IpaKAaHMHA JUIS MOTAalIeHHs BCEX €ro 3a/J0JDKEHHOCTEH mepen
KpEeIUTOpPaMHU CYAOM BBOJHTCS TPOIEAypa OaHKPOTCTBA U pealn3aliuil UMYIIeCTBa.

Bompoc 06 ocBOOOXIIeHIH TpakAaHWHA OT OOSI3aHHOCTH OIUIAYUBATh 33JJ0JDKEHHOCTH
mepea  ero kpeauropamu (OCBOOOXJIEHHE OT O0S3aTENBCTB) pa3pemiacTcs CyaoM
OTHOBPEMEHHO C PAacCMOTPEHHEM OT4YeTa (PHHAHCOBOTO YIPABILIONIETO O pealnu3alliuu
HUMYIIECTBA IPAXKTaHNHA U OKOHYAHHEM PacUYeTOB rpakJIaHIHA C KPESIUTOPAMH.

ITpu 3TOM o1 0cBOOOXKIEHNEM OT 00s3aTEIbCTB IOHUMAETCS TIOJIHOE OCBOOOXKICHHE OT
00S53aHHOCTH ~ OIUIAYMBATh  33/I0JDKEHHOCTH, BKIIIOUYEHHbIE B peecTp TpeOoBaHHI
KPEIUTOPOB, a TaKKe 3a/J0JDKEHHOCTH, HE 3asBJICHHBIE KPEAUTOPAMH IPHU pPean3aluu
MMYILECTBA WM BBEJICHUH MPOLEAYPbl PECTPYKTYPH3AIHH JOJITOB.

PaccmarpuBasi mpakTHYeCKHe BONPOCHI OCBOOOXIEHMSI TpakAaH OT 00s3aTelbCTB,
HeoOxoauMo oTMETHTh noJoxeHus [loctanoBnenus [Tneayma BC P® ot 13.10.2015 Ne 45,
Kacaroluecs TaHHOTO BOIPOCa.

Tak, n. 12 TIlocraHoBnenus Ne 45 yTOuHEHO, UYTO B CcIy4ae HENPEACTaBICHUS
Tpa)XTaHMHOM IIOJIHOTO MAKeTa TOKYMEHTOB, COJICPKAIINX HH(POPMAIIHIO O €r0 UMYIIECTBE,
KpEeIUTOpax M JIOJDKHUKAX B KAYECTBE OT3BIBA HA 3asABJICHUE KPEIUTOPa O ero OAHKPOTCTBE,
MO0 CyTH, B TOM € O0BeMe, KaK W IpH I0Ja4ye 3asBICHHSI O OAaHKPOTCTBE CaMUM
Tpa)xXIaHIHOM, CyJl He 0CBOOOXKIaeT TpaKIaHuHA OT 00S3aTEIbCTB.

B coorBerctBum ¢ a63. 1 m. 42 IlocranoBnenus Ne 45 BBeJeHHE 0053aTEILCTB H
OTpaHMYCHUI Tpa)KIaHWHA-IOJDKHUKA, B TOM WYHWCIE YCTAHOBJCHHUS OCHOBaHHMU JUIs
HEMPUMEHEHHsS B OTHOILCHHU TPa)KIaHMHA OCBOOOXKICHHUS OT O00s3aTENbCTB B Jeie O
0GaHKPOTCTBE, MPECNIeAyeT LEelib J0O0POCOBECTHOIO B3aUMOJEHCTBHSI JODKHHKA C CY/IOM,
(DMHAHCOBBIM YIPABISIONIUM M KPEAMTOPAMHU. YKa3aHHbIE OrpaHUYCHHsS HAlpaBiICHbl Ha
HEJIONyIIEHNE COKPBHITHS OJDKHUKOM KaKHX-THOO OOCTOSITENBCTB, KOTOPBIE MOTYT
OTPHIIATCIILHO TMOBJIUATH HAa BO3MOXXKHOCTh MAaKCHMAJbHO TIOJIHOTO YIOBJICTBOPCHUS
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TpeOOBaHUIl KPEIUTOPOB, 3aTPyIHUTh pa3pelleHHE CYIOM BONPOCOB, BO3ZHHUKAIOIIUX IIPH
paccMOTpeHnM Jesa O OaHKpPOTCTBE, WIM HMHBIM 00pa3oM  BOCIPEISTCTBOBATH
PaccMOTPEHHIO Jiena.

Wzyyast Ty HEMHOTOYHCIIEHHYIO TPaKTHKY, KOTopas copMHupoBasiach MOCIE BBEACHHS
MHCTHTYTa OaHKPOTCTBA TpaKlaH, MOXXKHO CKaszaTh, YTO CyIbl NPaBWIBHO TOJKYIOT M
MIPUMEHSIOT HOPMBI T1aBbl X 3aKoHA 0 OaHKPOTCTBE.

Tem He MeHee B NPAKTHKE BO3HHKAIOT IOCATHBIE Ka3yChl, CBHICTCILCTBYIOLINE O
pacIIMpeHny TOJKOBAHUS CyAbSIMH HOPM 3TOW TJaBBI M, KaK pe3yibTaT, HEOOOCHOBAaHHOM
JIMIICHAH TPaXKJaH MpaBa Ha 0CBOOOXICHHE OT 00s13aTenbeTs [7, ¢. 330].

Tak, Onpenenennem Apdutpaxsoro cyna HoBocubupckoit obmactu ot 24.03.2016 mo
nmerry No A45-24580/2015 mo pesynbTaTaM 3aBepIICHHS PacdyeTOB C KPEOUTOPAMH HE OBII
0cBOOOX/IEH OT 0053aTeNbCTB TpaxkaaHuH B.A. OBCIHHHUKOB.

Cyn, ccbutasich Ha moJyioxeHust ao3. 4 m. 4 cr. 213.28 3akoHa 0 OaHKPOTCTBE M Ha TOT
¢axt, uTo pasMep moxoja rpaxkaaHuHa B.A. OBCSHHMKOBa HMXXE COBOKYIIHOTO pa3Mepa
€)XKEMECSYHBIX IUIATe)KeH MO ero KPeAWTHBIM 00s3aTesIbCTBaM, IMOCYHUTAN, YTO B JIAHHOM
JieNie  OJDKHUK TOCTYNWJI HEeJOOpOCOBECTHO, M CHYEN BO3MOXXHBIM HE IPHUMEHSTh B
OTHOIICHHUH IpaXkJaHuHa IpaBuia 00 0CBOOOKAeHHH OT 00s13aTebeTB [ 10, . 248]

Y4unThIBas W3NOKEHHOE BBIIIE, MOXKHO CIENaTh BBIBOJ O TOM, YTO C BBEICHHEM
MHCTUTYTa OaHKPOTCTBA TpaXJaHWHA Yy (GU3MUYECKHX JIHIl JEHCTBUTEIHLHO BO3HHKIA
BO3MOXXHOCTb ~ JIETAJlbHOTO  OCBOOOKAEHHWSA OT  3aJOJDKCHHOCTEH Tepel CBOMMH
Kpenutopamu. B cBoro ouepenp, cBoeBpeMeHHas noAaroroBka BC P HeoOXoaMMBIX mpu
paccCMOTPEHNH CylaMH [l 0 OAaHKPOTCTBE TPakAaH M JETAIbHBIX Pa3bsICHEHUH MMO3BOJIMIIA
ap6I/ITpa)KHI:IM cyaaM NpaBUJIbHO pCaIn30BbIBATh JaHHBIC HOPMBI Ha IMPAaKTHUKE.
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AKTYAJIbHBIE NPOBJIEMbI IPABOBOI'O PEI'YJINPOBAHUSA
®UHAHCOBOU APEH/IbI (JIU3UHI'A)
Cypkos I'.B.

Cypkog I'ennaouii Biaoumuposuy - cmyoenm,
Kageodpa epacncOaHCKo-npagosbix OUCYUNIUH, IOPUOUYECKUll aryibmemn,
AxKkpedumosannoe 06pazo8amenbHoe YACMHOE YUPedcOeHUe 8bICUie20 00PA306aHUS
Mocxkosckuii unancoso-opuduueckuil ynusepcumem, 2. Mocksa

Annomayua: ¢ Onudxcaiiuue 2006l HA pPbIHKe IUUHEA CHIOUM JHCOAMb CYUWECMEEHHO20
80CCMAHOBUMENbHO20 pocma. B cmamve ananusupyromcsi ocHosHbie HeQOCMAmKU
3aKOHOO0AMENbCMBA, PeyIUpylouje20 OMHOWEHUs. 8 cghepe TUBUHCOBbIX OMHOWEHUU, U
NPUBOOAMCS NPEONOICEHUS NO UX YCIPAHEHUIO.

Knrwouegvie cnosa: 002060p punancogoii apenovl, 6ecCnOpHOe 83bICKAHUE 3A00HCEHHOCMU,
OCHOBaHUsA 0N Npuodpemenus npeomema JUUHed, NPUPOOA U COCMAE JUSUH2OGbIX
naamesiceti, CcyoOnU3UHe, OMKA3 6 U3BAMUU NpeOMema JusuHed, HNPUOCMAHOBNEHUE
NONIb306AHUS, MOMEHI 3ACUUMbIEAHUS CIOUMOCIU NPEOMema NU3UH2A 6 CHem UCHOIHeHUs
00s3amenbcms JUUHSONOTyUamers, nocneocmeus HapyweHus 0ozoeopa
JIUUHSONOTyUamenemM, NOGMOPHbLII JIU3UHe, PACYem 3a6epuiaioueco caniboo, YnpoujeHHoe
uzvAmue UMywecmea U 63blCKaHue 00724 HA OCHOBAHUU HOMAPUANbHOU HAONUCU,
beccnopHoe 63biCKanue 3a001ICeHHOCMU.

AKTyabHOCTh CTaThH 3aKJIIOYACTCS B TOM, YTO B ONIMDKaiIIne rojpl Ha PhIHKE JIN3WHTA
CTOUT KIaTh CYIIECTBEHHOTO BOCCTAaHOBHUTEIHHOTO POCTA, IUIA OOECIEYeHUS KOTOPOTO
JU3UHTOBBIM KOMITAaHUSAM M WX KIHUCHTAM HEOOXOIUMa TOCYAapCTBEHHAs TOANEPIKKA HE
TOIBKO B CyOCHIMPOBaHHUH, HO M B COBEPIICHCTBOBAHUHU 3aKOHOIATEIIEHON Oa3kI.

Ha naHHBIE MOMEHT, OTHOIIGHHS B cdepe JIHM3MHra YPEeTyIUPOBAHBI OTHUM W3
naparpaoB uactu BTOpoi «['paxkmaHckoro kojekca Poccuiickoit ®enmepanuu (4acThb
BTOpas)» oT 26.01.1996 Ne 14-®3 [1] u PenepanbubiM 3akoHOM Ne 164-D3 ot 29.10.1998
«O ¢dunancoBoii apene (usunre)» [2]. CorlacHO KOTOPBIM JOTOBOP (PHHAHCOBOI apeH/IbI
(MM3uHTa) - 9TO JOTOBOP, B COOTBETCTBHM C KOTOPBIM apeHoJaTeNib (JIM3UHTOJaTeNh)
00s13yeTcs mpuoOpecTH B COOCTBEHHOCTh YKa3aHHOE apeHaTOpOM (JIM3MHTOIOJyYaTesIeM)
MMYIIECTBO Yy  ONpPEICICHHOr0 WM  TpoJaBlia U  MPEIOCTABUTh  apEHIATOpY
(JTM3MHTONOITyYaTeIII0) 3TO UMYIIECTBO 3a IUIATy BO BPEMEHHOE BIIaJICHUE U TI0JIb30BAHUE.
LensiMu  yKka3aHHBIX JOKYMEHTOB SIBIISIOTCS pPa3BHTHE ()OPM WHBECTHLMH B CpEICTBA
NPOM3BOJICTBA HAa OCHOBE OIEpalyid JIM3MHIa, 3alluTa NpaB CcOOCTBEHHOCTH, NpaB
YYaCTHHKOB MHBECTHUIIMOHHOTO IIpoliecca, obecnedenne 3eKTUBHOCTH WHBECTHPOBAHUSI.
B Hacrosimiem QeneparbHOM 3aKOHE ONpEAEIEHBbl IIPAaBOBBIE M OPraHM3alMOHHO-
9KOHOMHYECKHE OCOOCHHOCTH JIM3UHTra. BaskHyto poinp urpaer [locranosienue Ilnenyma
Bricmero Ap6urpaxkHoro Cyma P® ot 14.03.2014 Ne 17 «OO6 OTHenmpHBIX BOIIpOCAXx,
CBSI3aHHBIX C JOTOBOPOM BBIKYITHOTO JM3MHTa» [3]. Pa3zwscHAIOTCS OTHETBHBIE BOMPOCHI,
CBA3aHHBIE C AOTOBOPOM BBIKYIIHOTO JIM3WHIA. Ho HEKOTOPHIC HpO6HCMBI B TPAKTHKE
COXPaAHAIOTCH. Camble Ba)KHBIE MPEIATIOKCHUA:

FBeccnoproe  83vickanue 3adomxcenHocmu. B denepanpHoM 3akoHe «O JIH3MHTE»
BO3MOYKHOCTh OECCIIOPHOTO B3BICKAHUS MPSIMO TpexycMoTpeHa. OgHaKO HECKOIBKO JIEeT
HaszaJ 10 BbIcUIeH CcyneOHOM MHCTaHIMM jouien crnop o0 omunOke OaHKa, B3BICKABIIEM
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JNICHe)KHBIC ~ CPEACTBA IO  HECYIISCTBYIONIEMY  O0s3aTeNbCTBY, W  CTAaHIApT
OCMOTPUTEIBHOCTH 0aHKOB ObuT moBbINICH [4]. [Tocne 3Toro OaHKM cTanu OTKAa3bIBaTh B
WHKACCOBOM CIHCaHHMH 10 (pOpMarbHBIM MOTHBaM (HAIPUMEpP, OTCYTCTBHE aKTa CBEPKH).
YToOBl pemmTh 3Ty MpoOJieMy, HYKHO 3aKPENUTh 3aKPBITHIH MEPEYCHb JOKYMECHTOB IS
WHKACCOBOTO CIMCaHUS 3aI0JKCHHOCTH JIM3UHI OOy JaTeIsl.

Ynpowennoe uzvamue umywecmea u 83vickanue 0012d HA OCHOBAHUU HOMAPUATLHOU
Haonucu.

Kak w3bpsATh mpeaMer IW3WHTa W CHHCATh 3aJ0JDKEHHOCTh JIM3HHIOIONyYaTels B
NPUHYIUTETHHOM BHecyneOHOM mopsinke? Chenmatb 3TO MOXHO ObUTO OBI HA OCHOBaHUHU
HCIOJHUTENLHOM Hagnucu. Ho B 3aKOHOIATENbCTBE TAKOIO MEXaHM3Ma IS JU3MHTa ITOKa
HeT. He0OX0aMMO €ro BBECTH.

Pacuem 3asepwaioweco canvoo. Tlpu pacueTe Tak HA3BIBAEMOIO 3aBEPIIAIOIIETO
calpJi0 1O HAPYIICHHOMY JIOTOBOPY, KOTOpPOE MPEAYCMOTPEHO IOCTaHOBICHUEM
IMnenyma BAC P® 0 BBIKYyIHOM JH3UHTE, CPABHUBAIOTCS CYMMBI, TIOJIJICKAIIKE YILIIATE
1 (haKTUYECKU YIUTAUYCHHBIC, KaK 32 MCTEKIIHNE MEPHObI NCHCTBH JOrOBOPa, TaK M Ha
Oynymue mnepuoabl. HapyliuBiiwe TOTOBOP JIM3HUHIOMONYYaTeIM 4YacTo TPEOYIOT
CUUTaTh ((HOJ'Iy‘-ICHHI)IMI/I)) JINBUHTOJATCICM IJ1aTCXKHU, KOTOpLIe paHee 6I>IJ'II/I
MNPUCYXKICHBl K B3BICKAHUIO B CYZCOHOM TMOpSAKE, HO HE OBIIM YIUIAa4eHBl WIIH
(akTHdeckn B3BICKAaHBI [5, 35]. OTOo He maeT NHU3WMHTONATEISAM IOJXYYUTH ILIATEKHU
IBaXKIBI: OOMH pa3 - 10 paHee BBEAAHHOMY HCIIOTHHUTECIBHOMY JHUCTY, BTOPOH pa3 - B
pamMKkax pacdera canplo. Ho ecnu cuuTaTh MPUCYKIECHHBIC IIATEKH MOTyYCHHBIMH, TO
CaJpI0 MOET BOSHHUKHYTH B TOJB3Y JIHM3UHTOIIOTYUYaTENsA, XOTS HAa CAMOM JeJIe Y HETO
coxpaHseTrcss  3aJ0JIKEHHOCTD nepen  JU3UHTOJATENEM. JluzuHrOMOMYy4aTENh
Hpeﬂ’bﬂBHHeT HCHOHHHTGHLHLIﬁ JIUCT O B3BICKAHUH CaJbJ0 B 6aHK JIU3UHTO4ATCIIAd,
TOTJa KaK CBOIO 3aJ0OJDKEHHOCTh OH HE MOraiaeT, M3-3a 4ero HapylleHHe I0roBopa
CTAHOBUTCSA BBITOJHBIM J'II/IBI/IHFOHO.Hy‘IaTeHIO. HpI/I 3TOM B CI/ITyaHI/II/I 6aHKpOTCTBa
JU3UHTOTIONyYaTeNsl 3a4eT MPOU3BECTH HEBO3MOXKHO, TaK KaK OH 3alpenieH 3aKOHOM.
Kak pemwuts mnpobiemy? Hampumep, yCTaHOBHMB INpaBWIIO, 0 KOTOPOMY IIpEXHHE
HAYUCJICHWS JIM3WHTOBBIX IUIATE)KEH COXPAaHSIOTCSA, a 3aBepllaromiee TpeOoBaHUE
BO3HHKAET Ha CYMMY OYyIyImIUX TUIaTexed («CyMMy 3akpbITHs»). [Ipu 3TOM CTOMMOCTH
BO3BPAILEHHOTO MMPEeAMEeTa JIM3UHTA 3aCYUTHIBACTCS CHAYAJIa B CUET IMPEKHUX IIIATEKEH,
MOTOM B CUET «CYMMBI 3aKpBITHS», a HMCKYCCTBEHHOE CalbJ0 B IMOJB3Y
JU3WHTOTIONyYaTellsl He BOSHUKAECT.

IHosmopwuwiil nusune. JIOTOBOp JIM3WHTA 3aBEPIIMICS TOCPOYHO, JIM3UHTOBAs KOMITAHUS
BEpHYyJIa Belllb ceOe, HO XOUeT MPOJI0JDKATh €€ CIaBaTh HA YCIOBUAX (DMHAHCOBOrO JH3MHTA,
T.€. C BO3BpaTOM BCEW CTOMMOCTH BEIId W TOJYYEHHEM MPOIEHTOB. BO3MOXHO 1 3TO?
Ucxons u3 cymiecTByromeld KOHCTPYKLUMM JIOTOBOpa JIM3WHIA, HY)KHO CHayajida NpojaTh
BEIllb TPEThEMY JIMILy M IOTOM OIISITh KYIHUTh €€ JUIs TIOBTOPHOM CAETTKH. DKOHOMHUYECKOTO
CMBICJIa B 3TOM HCT, yBeHI/IqI/IBa}OTCﬂ TpaHBaKL{I/IOHHBIe I/I3}16p)KKI/I. MO)KHO JIMW KakK-TO
N3MCHUTH 3Ty CI/ITyaLH/I}O? .HPI?:PIHFOBBIG KOMIIAaHHUH npe)mara}OT BBCCTU BO3MOXHOCTH
MOBTOPHOTO JIM3WHTA. Tpedyercss MU Ui 3TOr0 M3MEHATHh [ paKIaHCKHA KOJIEKC, BOMPOC
JUCKYCCUOHHBIN. ECTh TOYKa 3peHHUs, YTO HEOOXOTUMOCTH B 3TOM HET, HO BO3MOXKEH U
MOJIXOJI, YTO BBEACHUE MMOBTOPHOTO JIH3WHTA TOIbKO B denepanbHoM 3akoHe «O JIM3UHTEY
OyzeT IpOTUBOPEYHTH ICHCTBYIOMICH peAakiuy [ paXk TaHCKOTo KOJeKca.

BakHple W3MEHEHUsI, KOTOpbIe ObUIM OBl IMOJIE3HBI B pamMKaxX pedOpMBbl JIM3WHTOBOU
oTpacnu. JlaHHbIE M3MEHEHHsI MOXHO BHecTH B DegepanbHoM 3akoHe «O JH3MHTE», 0€3
MIONPaBOK B I'pak1TaHCKOM KOJZIEKCe.

Ilocneocmeusi  Hapywenusi 00208opa auzuneonoaydamenem. llpomaxxa W OlEHKA
NU3BATOIO npeleeTa JIM3UHTIA. .HI/I3I/IHFOIIaTeJ'IB npozlan I/I3’B$ITI)II\/’I npenMeT JIN3WHTa, IICHa
OKasajach HEBBICOKOH, TaKk Kak Ha pPBIHKE HHUKTO HE coryiacwics Jaath Oousbme. Ho
JU3UHTOIIOJTyYaTe b PEIBSIBISET UCK O B3BICKAHUH CAJIbJI0 B CBOIO TOJIB3Y CO CCHUIKOW Ha
3aHW)KCHHYIO  CTOMMOCTh  TPOJAXH  HMMYIICCTBA. B MOJATBEPKICHUE  HCKa
JIU3UHTOTIONyYaTeNb MPEJCTABISICT B Cy[ OTYCT OLCHINWKA, OCHOBAHHBIM Ha I[CHOBBIX
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npejokeHussx u3  VHtepHera.  beiBaer, uYro 9TH  IpemniokeHUs  (akTHYecKH
chanbcupuuupoBansl: cHOPMHUPOBAHBI CaMHMM OLCHIIMKOM WJIM JIM3WHIONOJIydYaTeleM
AQHOHMMHO, OT HMEHM HECYLIECTBYIOIIMX WM MOJCTAaBHBIX Jul. B mro6om ciydae
Npe/IoKEHHEe O IIeHE - elie He cleiika. YToObl modopoTh mpodiaeMy, MOKHO YCTaHOBHUTH
IpaBUJIO, IO KOTOPOMY OTYET OLEHINMKA YYUTHIBAETCA TONBKO IIPU HAPYIICHUU
TpeOOBaHUI K Mpoake, YCTAHOBICHHBIX TOTOBOPOM WIIM 3aKOHOM. Y UUTHIBATHCS TOJDKHEI
TOJIBKO LIEHBI PEATbHBIX CICITOK.

Momenm  3acuumviéanus cmoumocmu npeomema JAuUUHSA 8 CHem UCHOJHEeHUs
obs3amenvema ausuneonoayyamens. Ha xakoi IeHb 3TO NeNaTh - ACHb U3BATHS IpeaAMeTa
JMU3UHTA, JCHb €ro NpPONAXHW WIH [eHb IONy4YeHHs ACHEXHBIX cpenctB? OcoOeHHO
aKTyaJbHBIM STOT BOIIPOC CTAHOBHTCS TPH 3aKIIIOUYCHUH MHOTOMIUUTHAPIHBIX CHACTOK: IS
JU3UHTOJIaTeNsl 3HAU€HHEe MOXKET UMETh KaxAbli neHb. Ho ofHO3HAYHOTO OTBETa Ha ATOT
BONIPOC B 3aKOHe HeT. lIpeAnoxeHHBIH JU3MHTOBHIMH KOMIAHUSMM BapHaHT - JI€Hb
MOJy4YEeHUsl JAEHEXKHBIX CPEACTB IpU IMpojaxe IpeaMera Ju3uHra. [lng mpomaxu B
paccpouky MOXKHO YYHUTHIBaTh JUCKOHTHUPOBAHHYIO CyMMy Jorosopa. Ecmm xe
JIU3UHTOJIaTeIb OCTaBUII MPEIMET JIM3UHTA Y ce0sl, TO 3aCUUTHIBATH CTOMMOCTh CIEAYET Ha
JICHb OCTaBJICHUS 32 COOOH.

Ipuocmanoenenue nonvzosanus. MOXET TU TU3UHTOIATENb 3aMPETUTh UCIIOIH30BaTh
MepeaaHHyl0 B JU3WHT Bellb, HO HEe M3BIMATh €e? DTO OBUIO OBl MOJIE3HO B CHTYAIlUH,
KOTJa JIM3WHTONOJNy4YaTedh HapymaeT CpPOKH IUIaTeXed, HO JIU3WHT0JaTelh
PACCUUTHIBACT, YTO OHH BCE JK€ BO30OHOBATCA. YYAaCTHHKH OIpPOCA, MPOBEICHHOTO
OJIA, cuYdTarT, YTO STy BO3MOXHOCTh MOXHO OBUIO OBl 3aKpelHuTh B 3aKOHE,
YCTaHOBUB IpeJIeNbl OCYIIECTBICHUS TaKOIO MpaBa.

Omxka3 6 uzvamuu npeomema ausunea. Ha npaxTike BO3HUKAIU CUTyallud, KOTJa CYyJbI
OTKa3bIBAIM JIM3MHIOJATEISIM B HU3BSATHU MpeIMeTa JM3HMHIA, KOorja ymiaadeHo Ooublie
MIOJIOBUHBI JIM3UHTOBBIX IUIATEKEN, HO JAJIbHEHIINE MIaTEeKU MPEKPATUIUCh. TaKon Moaxo/
OCTaBJIIET JIM3UHIOJaTeNs U 0e3 UMYIIECTBa, U 0€3 3HAUNTEIbHON YaCcTH JACHE)KHOW CyMMBI
1o J0roBopy. JIM3HMHIOBBIE KOMIIAHMM CYMTAIOT, YTO €CJIM H3BSATHE W OTPAaHHYUBATH, TO
TONBKO KOTZAa TPOCPOYKAa KpaiHe Malo3HAuWTeNbHA KaK 10 BeluunHe (Hampumep, 5%
JIOJITa), TaK M M0 CPOKY U KOJIUYECTBY HAPYIICHUH.

Cybausune. B ykazanHOM BbImIe moctaHoBieHHH [ltenyma BAC P® puck HapymreHus
00513aTeNECTB CYOMM3UHTOATENS BO3JI0KEH 0 O0IEeMy IPABIITY HA JIM3WHTOATEIIS: SCIH
CyOJNIM3WHTONONYYaTeb BHEC BCE IUIATEXKH CYONU3WHTONATEN0, a TOCICIHHHA He
MEPEYHCIIHI CPEACTBA JIM3MHIOJATENI0, TO CYOJHM3WHTONONYyYaTelb BCE PABHO MOXKET
MPUTA3aTh HA IPAaBO COOCTBEHHOCTH HA UMYIECTBO. JIN3UHTOAaTeNn! He TOTOBBI IPUHUMATh
Ha ce0s pHCK TOTepH HUMYILIECTBA W JIEHEr B YCIOBHAX, Korga (akTHYeCKH He
KOHTPOJHUPYIOT  cybmmsuHrogarenel.  CyONM3MHTOBBIX  CHENOK  CTalo  MEHbIIE.
Pacnpenenerne puCKOB Hy)KHO caenaTh Oojiee cOATaHCHPOBAHHBIM, YBEPEHBI YYaCTHUKHU
ompoca. Hampumep, mo oOmemMy TmpaBWiIy MOXHO ObIIO OBl  BO3JIOXHTH HA
CyOJNM3MHTONONyYaTeNsI PHCK HEBO3MOXXHOCTH TPHOOpPECTH MpeAMeT JHM3WHra H3-3a
HapylIeHus 00s3aTenbeTB cyOnn3unrogarenem. OqHaKO 3TO NMPaBHUIIO HE JOJDKHO KacaThbes
CUTyallMid, KOTZa YydYacTHe CYONM3MHIOZaTedst B CJelKe OOYCIOBJIEHO YyKa3aHUSIMH
JU3UHTOJIATeNs, 4 He XKeJIaHUEM JIN3UHTOIOTydaTes.

Ilpupooa u cocmag nusuHe08bIX naamedicei. B coctaB JIM3WHIOBBIX IUIATEXEH BXOIAT
BO3MellleHHe (MHAHCUPOBAHUS, JIM3NHIOBBIM IPOLIEHT, BO3MEIEHHe MHBIX 3arpar. Ho kak
paccunTaTh COCTABIIAIONINE, eCi (HOPMYIIBI HE 3aKpeIuieHBl B JoroBope? YeTKuX MpaBHil
JUId TaKWX CiIydaeB IMoka HeT. DopMyiy pacueTa JM3WHTOBOI'O IPOLEHTA IIPEIIIOKHI
IIneaym BAC B ykazaHHOM TocTaHOBJIIeHWH. DopMyla y4dUTHIBa€T OOIMMK pazMep
IUTaTeXeH, CyMMy aBaHca, pa3Mep (uHaHCHpOBaHMS M Cpok Jjm3uHra. Ho ee wacto
WCTIONB3YIOT HEKOPPEKTHO, TNPUMEHAIOT HE KO BCEH CyMMe JIO0roBopa, a K OCTaTKy
3aI0JDKEHHOCTH, YTO MaTeMaTHYECKH MOXKET MIPUBECTH K CHIDKCHHIO CTAaBKH 110 CPaBHEHUIO
¢ apdexruBHON noutn BaBoe. [IpoGnemMbl MOXXHO N30€XKAaTh, €CIIN ONPEAEIATh JIN3UHTOBBINA
npoueHT 1o 3¢ (deKTUBHON CTaBKEe NPOLEHTA, UCIIONB3Ys akThl banka Poccuu u Meromuky
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MexayHapoOHBIX CTaHIApToOB (uHaHCOBOi oTuérHOocTH (MDCO) [6, 137]. JIu3uHr He
paBeH KpenuTy, HO METo/nKa pacyera 3((QEKTUBHOI CTaBKM IPOLEHTa BCET/a OJNHAKOBA,
€€ MOXKHO IIPUMEHSTb U K JIN3UHTY.

OcHosanus onsa npuobpemenus npeomema Jauzunea. Bbl XoTuTe B34Th IpeaMeT B
JIU3UHT, HO Ha PBIHKE €ro HeT. MOKHO JIM NMONPOCUTh JHU3HHroJaTelsl 3aKka3aTb €ro y
HNOAPSITYMKA, TEM CaMbIM BKJIOUMB MOCIEIHETO B JHM3MHTOBbIe OTHomeHMsA? Ceiidgac
3aKOHOZATEIbCTBO TAK JIENaTh HE Pa3pelIaeT, MPeAMET JIM3WHTa MOJKHO TOJIBKO KYIHTb,
3aKa3aTh €r0 HENb3A. B pesynprare pacTyT TpaH3aKIMOHHBIE M3IEPXKKH - B CAEIKY HAlo
BBECTHU KaK MOAPSIYMKA, TaK U NOCTaBIINKA. [103TOMy B paMKax pedopMbl OTPACIN MOXKHO
ObUTO OBl 3aKPENmUTh BO3MOXKHOCTH (MHAHCHPOBAHHS [UIS TNPHOOPETEHHS HMYIIECTBa,
M3TOTaBJIMBAEMOTO II0 IOTOBOPAM HOAPSIA.

3amena cmopon nuzunzco6blx omuowtenuti. HepeleHHple BOIPOCHL €CTh M IMPU CMEHE
mo00H M3 CTOPOH JIM3MHTOBBIX IpaBOOTHOIIEHWH. Hampumep, HyXHO M corjacue
JU3UHTOTIONyYaTeNsl Ha 3aMeHy JTu3uHrojatens? JIM3MHTrOBblE KOMIIAHUU IOJAraroT, YTO
€CIIM JIM3UHIOJIaTeNlb MPEJI0CTaBui (MHAHCHPOBAHWE M Yy HEro HET WHBIX 0053aTeNbCTB
nepeJ JIM3UHTOIoTyYaTelieM, KpoMe Iepeiaun npaBa cOOCTBEHHOCTH Ha MPEAMET JIM3HHTa
mocje ymiaaThl BCeX IUIATeXeH, TO JM3MHrojaTreas MOXKHO 3aMEHUTh 0e3 COrylacus
JM3WHTOTIONYYAaTeNs: IMOO €CIM JOTOBOp HapylleH, Jnbo BooOIe BO Beex ciydasx. [Ipu
CMCEHE JIM3MHTOIONIydaTeNsl PUCKH BO3HHKAIOT, €CIIM 3Ta CMEHa ocropeHa. Hampmmep, k
MOMEHTY  OCIIApUBAaHUS  JIM3UHTOJATENb  yX€  IOJIy4YWwI JEHBIM OT  HOBOTO
JM3HWHTOTONyYaTels. JJoJkeH JIM OH BO3BpaIlaTh IUIAaTE)XXH HOBOM cTopoHe poroBopa? Ilpu
OCIIApMBAHUM TAKOH 3aMEHBI HOBBIH JIM3HMHTOMNONYYaTeNb JODKEH BEPHYTh INPEKHEMY
MpeMeT JIN3UHTa U BIIpaBe TpeOOBaTh BO3BpaTa IJIaTeXel y Hero, a He y JIM3UHTOAaTeNs,
cllelyeT U3 Pe3yIbTaToB OIpoca.

Ilocneocmeus bankpomemea ausuHzononyyamens u Jausuneooamens. B cyneOHoOR
MPaKTHKE BO3HHUKIIA HEOIPENEIICHHOCTh MOCIEACTBUI BBEICHHUS IMPOLEAYphl OAaHKPOTCTBA
JUIS ICHEeXKHBIX M MHBIX 0053aTENBCTB CTOPOH. Hanmpumep, HEMOHATHO, Kakoe TpeOoBaHNE U
Ha Kakyl0 CyMMy BKJIIOYAaeTCs B peecTp TpeOOBaHMI KPEeIUTOPOB JM3MHIOAATENS WIIH
MOXHO JI M3BSATh NPEAMET JIN3UHTA. JIN3MHrOBbIe KOMITAHUN CUUTAIOT, YTO IOCIEICTBUS
HYXHO 00Jiee 4YeTKO IPOINCATh B 3aKOHE.

Bozepammuvui auzune. Ero SKOHOMHYECKHH CMBICH - oOecrieueHHe (UHAHCHUPOBAHUS
JIeITeIbHOCTH KJIMEHTa - NpojaBlia umymecTBa. C rpakJaHCKO-TIPaBOBOW TOYKU 3PEHHS
npoOJieM ¢ TaKMMH ceiakaMu HeT. Ho HaloroBble opransl MOTYT NPEABSBUTH IPETCH3HH,
CUMTas BO3BPATHBIA JIM3UHI  «HAJOTOBOM CXEMOW». OTO MemaeT IIHPOKOMY
pacnpocTpaHeHHIo caeloK. Kak CHU3UTh PHCK HAJOTOBBIX NMpeTeH3uii? MoXkHO 6ojiee 4eTKO
3aKpenuTh TOHSITHE BO3BPATHOTO JIM3MHIA, IOJIATAIOT YYACTHHKH OIPOCA, 3TO IOMOXKET
yOeMTh HAJIOTOBBIE OpPraHbl B TOM, YTO TaKas MOJEJb OTHOLICHUII HE MOXET arpuopH
CUUTATBCS «CXEMOID».

C y4eToMm TOTO, YTO TEPEeUMCIICHHBIE BOIPOCH MMEIOT HAaWBaXXHEHIIee 3HaUEHHE IS
Oyaymiero JM3MHTOBOI OTpaciy, CiIeAyeT MPOAODKUTH paboTy MO HM3YYEHUIO AAaHHBIX H
KOHKPETHU3allMH ITyTei pereHns 0003HaueHHBIX MPo0IIeM.
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YI'OJIOBHOE TPABO U KPUMMWHOJIOI' U4
YT'OJTOBHO-UCITOJTHUTEJIBHOE ITPABO

KPUMHNHAINCTHUUYECKAS XAPAKTEPUCTUKA 3AKA3HbBIX
YBUHCTB
Cudrary/uimHa 3.I/I.1, Caennp IO.I'.2

YCubzamynnuna Suxcs Unoaposna — mazucmpanm;
2Credv FOpuii I'ennadvesuy — Kanoudam opuouyeckux Hayx, doyeHm,
Kageopa y20106H020 NPasa, y20108HO20 NPOYECCa U KPUMUHATUCTIUKY,
Habepesxcnouennunckuii uncmumym
Kaszanckuii (Tlpusondicckuii) pedepanvhviii ynugepcumem,
2. Habepesicnvie Yennol

Annomayus: 6 cmamoe paccmompenvl KPUMUHATUCIMUYECKUE XAPAKMEPUCTIUKUY 3AKAZHBIX
npecmynienui,  npobnemvl,  GOZHUKAIOWUEe NPU  PACCICO08AHUU U  PACKDLIMUU
NPABOOXPAHUMENbHBIMU OP2AHAMU 3AKA3HBIX NPECMYNICHUL 8 COBPEMEHHOM 0OWecmee.
Knrouesvie cnosa: saxasmvle ybuiicmed, packpvimue u pacciedogamue NpecnmynjieHul,
aghpexmusrnocme.

Kpumunonorudeckoii 0cOOCHHOCTbIO HACHJIBCTBEHHBIX IPECTYIUICHUH SBISETCS MX
orpezielieHHas cTaOMIBHOCTB, CONIPOBOXKIaeMasi HEKOTOPBIM POCTOM, UTO HEJb3s CKa3aTh O
JVUHAMHKE YOWHCTB, KOTOpas 3a TIIOCICTHHE TOAbl OTJIMYACTCS KAadECTBCHHBIM H
KOJIMYECTBCHHBIM POCTOM, TIE€ B OCHOBHOM IIPeOOJIafaloT 3aKa3Hble yOHMICTBa,
COBEpIIaeMble HAEMHHKaMH, KOJIMYECTBO KOTOPBIX BBIPOCIO B AECATKH pa3. B mepsyio
ouepenb 3TO OOBsACHIETCS Oe3HAKa3aHHOCTHIO MPECTYIHUKOB, claboil 3PQPeKTHBHOM
JIeSITENIbHOCTHIO TIPABOOXPAHUTEIBHBIX OPraHOB 10 PACKPBITHIO U PACcCiEOBaHUIO JIAHHOM
KaTeropuu MPECTYILICHUS, YTO SIBISETCS NMPOOJEeMaTHYHBIM B PACKPBITHU MPECTYIUICHHMS,
MOTOMY YTO TIOJIABJIIOIIEE UX OOJIBIIHHCTBO OCTAETCS HEPACKPHBITHIM [5, ¢. 692-693].

OueBunHO, 4yTO oOecnednuTh IPGPEeKTUBHYIO OOpHOY € HPECTYIHOCTHIO, JOOHUTHCS
3HAYUTEJBHOTO €€ COKpAaIleHHs BO3MOXXHO JIHMIIb IyTeM OOIIeToCyIapCTBEHHOTO
nopsijka, B cepe ynpapieHHs, SKOHOMHUKH, COL[MAIbLHOW U MPAaBOBOM cdepe ¢ MUPOKUM
MPUBJICICHUEM HE TOJIBKO IMPaBONPUMEHHUTEIbHBIX, HO M BCEX CHJIOBBIX BEIOMCTB, a
Tak)ke 00IIeCTBEHHOCTH.

Kak ormedaror A. Mutpodanos u M. CeMeHEHKO, eclu mpodiieMa YOWICTB U HX
KBaJIM(pUKALMS TIOJHO M BCECTOPOHHE paccMaTpUBAJIOCh BHUIHBIMH  YYEHBIMH
YTOJIOBHOTO TIpaBa, TO Oosiee y3Kkas mpoOiieMa 3aKka3HbIX yOWMHCTB He MoJsydaina
JIOJDKHOTO pPAacKpeITHa. HU B OpEBONIONMOHHOW, HM B COBPEMEHHOHW IOpUAMYECKOH
JUTEepaType HET HH OJHOr0 O00BEMHOIrO TPyJa, MOCBSIIEHHOTO 3TOMY Ba)KHOMY, a B
HacTosIIee BpeMs U aKTyallbHOMY Bompocy [4].

W Bce xe, HECMOTpsI Ha NPHUHUMAaEMbIE Mepbl, PACKPHIBAEMOCTh 3aKa3HbIX yOWICTB
KpalilHe HHU3Ka, YTO CBS3aHO C OCOOBIM XapakTepoM I3TOH KaTeropud IpecTyIUICHUH,
MPOJYMaHHOCTBIO, & HE CHOHTAHHOCTBIO UX COBEPILUEHHUS, TIIATEILHOCTHIO MMOJrOTOBKH B
YCIOBUSIX TTyOOKOM KOHCHHMpalnWH, y4acTHEM B pealn3alliy 3ambIciia LEJOoro psija JIHI,
3a4acTyIO HE 3HAIOIIMX M He OOIIAIOIIMXCS HETIOCPEICTBEHHO JPYT C IPYTOM.

VYMBIIUICHHOE JIMIIEHUE YEeJIOBEKa >XM3HU CPEeIM OCTAIBHBIX NPECTYIUICHHMH MpPOTHB
JKM3HU M 370pOBbS, 3aHUMAIOT 3HAYMTENILHOE MECTO B OOLIEH CTPYKType NMPECTYITHOCTH.
PacnpocTpaneHHOCTh 3THX JAesHMH (OCOOEHHO B MOJIOJGKHOM Cpene), WX BBICOKas
00IIIeCTBEHHAS OITACHOCTH M Ci1abasi MOABEP>KEHHOCTH IPeIyNpeXIaioneMy Bo3IeHCTBHUIO -
BCE JTH OOCTOSTENHCTBA OOYCIIOBIMBAIOT HACTOATENBHYIO IOTPEOHOCTH OOIIECTBa B
CIEIUATBHOM HM3YYEHHH MPECTYIHBIX HACHIbCTBCHHBIX IPOSIBICHUH, ITyOOKOM Hay4YHOM
aHaIN3€ KPUMHHAINCTHYECKON XapaKTEepUCTUKH yOuiicTBa.
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Mo nanuemM KosecunkoBa B.M., k umciny Hauboiee pacnpoOCTpaHEHHBIX MOTHBOB
yOmiicTBa, COBEpIIAEMBIX I10 HalMy, OTHOCSTCS: KOpbICTh — 67,4%, ycTaHOBICHHE U
COXpaHEHHE KOHTpOJs 3a cdepoil BIMSHUS Ha pPBIHKE TOBApOB, YCIyr, HPOWU3BOJICTBA,
pacnpesieneHuss MaTepualbHO-CBIPDHEBBIX W JICHEXKHBIX MNoTokoB — 10,8%, Haka3saHue
MOTEPIEBIIEr0 32 HEBBIIOJIHEHHE B3STHIX Ha ce0s 0053aTenbCcTB, OOMaH MapTHEPOB IO
6usnecy — 8%, jxenmaHne n30aBUTHCA OT HEYTOJHOTO YeIOBeKa (KOHKYPEHTa, CBUACTEIS) —
9,3%, MecTh Ha pa3IH4IHOi1 mouBe — 7%, peBHOCTH — 4,5% [3, c. 3].

B poccuiickoif yrojgoBHO-TIPaBOBOW M KPUMHHOJIOTHYECKONH HayKe TeMa YOHICTB IO
HaliMy, WM 3aKa3HBIX YOWHCTB, SBIIETCS ONHOW W3 CaMBIX MAalIOM3Y4YeHHBIX. Ecim
npobiiemMa yOHICTB U MX KBaTH()UKAIMHU TIOJIHO U BCECTOPOHHE pacCMaTpHBaIaCh BUIHBIMU
YY9eHBIMH YTOJIOBHOTO TIpaBa, TO Oojee y3Kas mpoOieMa 3aka3HBIX YOWHCTB elne He
MOJTY4YHJIa IOJDKHOTO PaCKPHITHSI.

BecbMa pacripocTpaHeHHBIMH CTallM TaK Ha3blBaeMble 3aKa3Hble yOMICTBA, KOJIUYECTBO
KOTOPBIX BBIPOCIO B JECATKH pa3d. IJTO TeM Oojiee OMAacCHO, 4YTO IIOJABIISIOIIEE HX
OOJIBIIMHCTBO OCTAaeTCsl HEPacKPBITHIM. boiiee Toro, mocpecTBOM TakUX YOWICTB JIMAEPHI
OPTaHM30BAHHBIX MPECTYIHBIX I'PYII U COOOIIECTB HE TOJBKO YCTPAHSIOT KOHKYPEHTOB B
KpUMHUHAJIbHOM 61/13Hece U B 3aKOHHOM 3KOHOMHMYECKOMH JACATCIBbHOCTH, ‘-ITO6I)I B3ATH IIOJ
KOHTPOJIb Haubojee NPHOBUIEHBIE c(pEephl TEHEBOH M JIETAIBHOH SKOHOMHKH, HO H
IBITAIOTCS  BHEAPHUTH PEXHMM KPUMHHAIBHOTO TEpPpOpa, NPOPBAThCS K  phlYaram
rocyaapcTBeHHOM BiacTH [1, c. 28].

PackpeiTHe W paccienoBaHHE 3aKa3HBIX YOMMCTB IIPEACTaBIACT COOOM CIOXKHYIO |
MHOTOTPaHHYIO JeSITeIbHOCTh. Benb MMEeHHO 3aKa3Hble yOHHCTBA OUYCHB CIIOHO PacKpBITh, TaK
KaK OHHM TIIATEJbHO CIUIAHMPOBAHBI, IMOATOTOBJICHBI M COBEPIIAIOTCS MpodeccHOHaIaMH.
3auacTyro He 0CTaéTCsl HUKAKKX CJIEI0B YOIl HA MECTEe PECTYIUICHHSI.

AHanu3 nmpakTUKU OOpbOBI C MPECTYMHOCTBIO IOKa3bIBAET, YTO B pe3ysbTare psja
OCOOCHHOCTEH NpecTyINIeHUH, a TakK e OCTpOro HejocraTka wuHopManuum o
BOXHEHIINX 00CTOSTENLCTBAX, MMOMJIEKAIINX YCTAHOBJICHUIO U JIOKa3bIBAHUIO 11O JEIY,
HEKOTOpBIE CIEAOBATENH, KPUMHHAINUCTBI, SKCIEPTHl U ONEpaTHBHBIE PaOOTHHKU IIPHU
pacclieZloBaHNN yOWIiCTBa 1O HalMy BCTPEUYAIOTCS CO 3HAYNUTENBHBIMH TPYAHOCTIMH
[2], BciencTBMe dYero BONPOC KPHMUHAIMCTHYECKOH XapakTEpUCTHKH 3aKa3HBIX
YOUMICTB SBIISICTCS BEChMa aKTyallbHBIM H TpeOyeT manpHelme 3¢ pexTHBHON HayIHOH
pa3paboTKu ¢ Uenblo BBIPA0OTKH Hamboiee 3(PPEKTUBHBIX METOIUK PACKPBITHS U
pacciieZJoBaHus MIPECTYIUICHUH TaHHOTO BHUJIA.
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HOJYUYEHMUE B3ATKU: YI'OJIOBHO-ITPABOBBIE
N KPUMHWHOJIOTHYECKHUE ITPOBJEMbI
TpaBkun A.B.

Tpaskun Anopeii Braoumuposuy — macucmp,

Kageopa y2o0106HO-NPABosbIX OUCYUNIUH,
Canxm-Ilemepbypeckas ropuduueckas akademus, 2. Cankm-Ilemepbype

Annomayus: 6 cmamve aHATUSUPYIOMCS. Y20I06HO-NPABOBbIE U KPUMUHOIOSUYECKUE
npobnemMbl  NONYYEHUs  635MKU U CMEJICHbIX — npecmynieHuti. Paccmampusaiomes
0COOEHHOCMU KOPPYNYUOHHOU 60pbObL.

Knrwoueesvie cnosa: xoppynyus, noayuenue 635mKu, OOIICHOCHOE IUYO, KOMMEPYECKUL
NOOKyN.

Ilo pamnbiM  cratuctuku MBJI P®, d4ucno perucrpupyeMblX IpeCcTyILICHUN
KOPPYNIIMOHHOW HANpaBICHHOCTH, 3a IOCICAHHWE 7 JET PerysipHO CHMXKAIoCh. Tak,
Hanpumep, mo cT. 290 YK PO «momyuenne B3saTkm» B 2009 T. OBUTIO 3aperHCTPHUPOBAHO
7856 npecrymuienu, B 2013 r. — 6710, B 2016 1. — 5297 npectrynnenuii [1] .

TeM He MEHEe POCT pearbHOHN, a HE YUUTHIBAEMOH KOPPYILIUH B CTPaHE OCTAaHOBHUTH HE
ynanocsk. @enepanbHeIi 3aKoH OT 25 npekadps 2008 roma Ne 273-d3 «O mpotuBoeiicTBHA
KOPPYIIIMI» ¥ BBICTYIIJI CHCTEMOOOpa3yoNmIiM B MPaBoBOi Ooprbe ¢ koppymmwmeit [3].
3akoH Ne 273-®3 ¢ MHOrOYHCICHHBIMHM IONpPaBKaMHU U JIOTOJIHEHHUSIMH, NPU3BAHHBIN
NpPEeJOTBPATUTh 1 MUHUMHU3UPOBATH KOPPYIILHUIO, ACHCTBYET HEOCTATOYHO 3G PEKTUBHO, a
OTAEJbHBIE €r0 HOPMBI HE NPUMEHSIOTCS BooOIle. bonee TOro, 3HauMTENbHAs YacTh
pa3paboTOK YUEHBIX-FOPHCTOB MOMPOCTY HE YUUTHIBACTCS 3aKoHOAaTeaeM [4].

IlomydyeHue B3STKM ONAcHO TeM, YTO OHO IPOHMKAET BO BCE CTPYKTYpPhI >KU3HU
obmecTBa, 4YTO XyXe BCEro, AaXX€ BO BJIACTHBIE W YIPaBJICHYECKHE CTPYKTYpHl M
MpaBONPUMEHHUTENNbHBIE OpraHbl. bosiee TOro, Hepenko IOJydeHHE B3SITKH COYETACTCS C
JPYTUMHU TSDKKUMH M 0c000 TSDKKUMH TIPECTYIUICHHUSIMH, K IIPUMEPY C OPTaHW30BAHHBIMH
XHIIEHUSIMU UMYIIECTBA, JIETAIN3alMe 1 OTMBIBAHHEM JICHE)XXHBIX CPE/ICTB U T.JI.

PaccMoTpuM yrojoBHO-TIPaBOBBIE ACHEKTHl KBAIM(UKALWHU TONYYCHHS B3SATKH. B
TEOpUM M Ha MPAKTHKE CYIIECTBYIOT NpPOOJEMBl C TOHMMaHHEM O00IIero
MOKPOBUTEIBCTBA HJIM TOMYCTUTENbCTBA TIO CIIyXkOe. Hutepnperanus o001ero
MOKPOBUTENBCTBA W MOMYCTUTENBCTBA IO CIyX0e JOJDKHA CIOCOOCTBOBATh
otrpaHudeHno 4. 1 cT. 290 YK P® oT mosydeHus B3STKH 32 HE3aKOHHBIE IEHCTBUS
(6e3npeiictBue) (4. 3 ct. 290 YK P®) [2]. OcHOBHOE pa3iuvue COCTOUT B TOM, YTO
obmiee TMOKPOBUTEIHCTBO U TOMYCTHTEIBCTBO XapaKTepU3yeTcs HE KOHKPETHBIM
YOpaBICHUYECKUM pEIIEHHEM, a PACTSIHYTHIM BO BPEMEHM CIY>XeOHBIM IOBEIEHHEM
B3SITKOTIOJIy4aTelIsl B MHTepecax B3sTKojaTens. Ero depramu SBISIIOTCS OTCYTCTBHE
HEIIOCPEICTBEHHOH CBA3M MEXJy KOHKPETHBIMH aKTaMH HCIIOJIb30BAHHUS CIIY>KEOHBIX
MOJIHOMOYMM ¥  TOJAy4aeMoll  B3SATKOW, BEPOATHOCTHBIM XapakTep AedcTBUi
(6e3nmelicTBHUS) B3SITKOIIOJIyYaTEIsl, €0 MEPCIIEKTHBHASI AaHT@)KUPOBAHHOCTbD.

JlocTaToOuHO  CHIOXKHBIM ~ SIBIAETCSL  ONpEAETCHHUE Kpyra HE3aKOHHBIX JAeHcTBUIl
(6e3melicTBUS) MPUMEHUTENHHO K 4. 3 cT. 290 YK P®. { cunraro, 4T0 B OCHOBHOM COCTaBe
CIIeIyeT PacIIMpUTh I'PAaHHUIBI BO3MOXKHOTO TOBEAEHHUS 3a B3SATKY M ONPEACIHNTh €ro Kak
nerictBus (6e3aeiicTBre), KOTOPBIE BXOAAT B CIIyKeOHBIE MTOTHOMOYHS TOJDKHOCTHOTO JINIA
100 MOTYT OBITH COBEPIIEHBI MM C HCIOJIB30BAHHEM CBOETO JOJDKHOCTHOTO MOJIOXKEHHS.
XapakTepusysi HE3aKOHHBbIE JEWCTBUs, NPUMEHUTENrHO K 4. 3 cT1. 290 YK PO
HEIOCTaTOYHO, HAIIPUMEp, yKa3aTh Ha TO, YTO MX HUKTO M HU IPU KaKUX 0OCTOSTENbCTBAX
HE BIIPABE COBEPIINTS.

Ha mpakTuke CyIIECTBYIOT CEPbE3HbIE CIOXKHOCTH B OINPENCIICHHMH OPraHU3allMOHHO-
NpaBOBOW ()OPMBI TOTO MJIM MHOTO TOCYJIapCTBEHHOTO WJIM MYHUIMIAIBHOTO YUPEXKICHUS
M, KaK CJIEACTBHE, CyObeKTa IPECTYIUICHHS. JTO CBS3aHO CO CIIOXKHOW CHCTEMOM
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MOCTPOCHMSI U B3aUMOJICHCTBUSI MEXKIY COOOH OPraHOB M YUYPEKAECHHH B OCYILECTBICHHH
conuanbHelX (QyHKIMA. OcoOble CI0XXHOCTH BO3HUKAIOT B cdepe 3ApaBOOXpaHEHHS,
COLIMAIIBHOTO 00CITY)KUBAHUSI HACETICHUS U T. 1.

Kareropun agMuHHCTPaTHBHO-XO3SIMCTBEHHBIX (QYHKIMH Tak)Ke YETKO HE OIpEJIeIICHEI,
nyHKT 5 IloctanoBiaenust ot 16.10.2009 Ne 19 wnznaraer oOumme peKOMEHAAIMU IO
OTIPEICTICHUIO YKa3aHHOM (YHKIWMH, 3TO (YHKIMH IO YHPABICHHUIO M PaCHOPSDKCHUIO
MaTepuagbHbIMA [IEHHOCTSAMH; IO pacdeTaM W MaTepHATbHOMY OOECIEUCHHIO TpyZAa
PabOTHHUKOB yUpPEXKICHUIT; IO KOHTPOJIO 32 IBI)KEHHEM MaTepPHAIBHBIX IIEHHOCTEH.

Hcxonst u3 mMoAX0N0B yUSHBIX, CyA€OHON NMPAKTUKHU U T.J. CIEIYET CIEeNaTh BBIBOJ, YTO
TJIaBHBIM KPUTEPHEM OIPEACICHUS JINIA KaK IOJDKHOCTHOTO SIBIISICTCS BBINOJHEHUE MM
OTIpeIeTICHHBIX (DYHKINH, BXOSIINX B €r0 CIy>KEOHBIC IIOTHOMOYHS, @ TAKXKE IIPUHIATHE UM
pelIeHNH, BIEKYIUX IOPUINUECKUE TOCIEACTBUS.

CyObeKkTHBHas CTOpOHAa IOJIYYEHHs B3SATKH  XapaKkTepuszyercs BHHOH B
Pa3HOBUIHOCTH NPSMOTO yMbICHa. B3ATOYHHMK TOHMMaeT TO, 4TOo OepeT Ha cebs
HE3aKOHHYI0O HMMYILIECTBEHHYIO BBITOAY 3a JeiicTBue (Oe3zeiicTBHe), cOBeplIaeMoe ¢
UCIIOJIF30BaHUEM JOJKHOCTHOTO IOJIOKEHHS, MM 3a oOllee MOKPOBUTEIHCTBO JHOO
MOMYILEHHUE 110 CiIy)0e, ¥ XOUeT 3TOro.

[Ipr3HaHne B3SATOYHWYECTBA KOPBICTHBIM MPECTYIJICHHEM II0APa3yMEBaeT TO, 4TO
KOPBICTh JOJDKHOCTHOTO JIMIA 00s3aHa OBITH Oojee nmbO MEHEee YeTKO MpOsBIEHA, OHA
00s13aHa OBITh SCHA B3ATKOJATEIIIO.

OTOT acmeKkT 00s3aH OBITh BO3JIOXKEH W B OCHOBY YCTAHOBJICHHS 3Tala OKOHYAHMUS
MPOJOKAEMOT0 TIPECTYIUICHNS, €CIM HEJETAIbHBI JO0XO0J TNEepeXOIuT O(UIHAILHOMY
auny B psn dTanoB. IIpecTymHoe [esHHE B 3TOM Ccly4ae HEOOXOAHMMO CUYHTaTh
3aKOHYCHHBIM C dTana NPUHATUS O(UIMANbHBIM JIMIIOM B IEJIOM OTOBOPEHHOIO pa3mepa
BO3HarpaKJIe€Huss M BO3ZHUKHOBEHUs CIIOCOOHOCTH KM BOCIOJIB30BaThCcs. B oOparHOM
Cllydae CBEpILIECHHOE CIielyeT OLIEHUBATh C YI€TOM HOPM O HEOKOHYEHHOM IPECTYIUICHHH.

®DenepanbHbM 3akoHOM OT 3 umtonst 2016 1. Ne 324-®3 B YromoBHBIH Kojekc PD
BHECEHbI M3MEHEHHUS M JIOTOJHEHWS B 4YacTH OTBETCTBEHHOCTH 3a MPECTYIUICHHS,
peaycMOTpeHHBIe cT. cT. 184, 204, 290, 291 u 291.1, a Takxe 3a MPOBOKALIUIO B3ATKH JTHOO
KOMMEpYECKOro 1mojkymna. PaccMorpum Hanbosiee 3HaYMMble HOBEJUIHI.

CraTbi 0 KOMMEPYECKOM IOJAKYIIE, TOIyYeHUH B3STKH, Aade B3ATKH, TOCPEIHUIECTBE
BO B35ITOYHUYECTBE M3JI0KEHBI B HOBOM peaakuuu. B nucnosumusx 4. 4. 1 u 5 c1. 204, 4. 1
cT. 290, 4. 1 cT. 291 YK yTrouHeHo onucaHue NpecTyNHbIX AE€IHUMN, CBI3aHHBIX C Nepenadyeit
¥ TTOJIyYE€HHEM B3SITKH U PEMETa KOMMEPUECKOTO ITOJIKYTIa:

1) mo yKa3aHWIO [OJDKHOCTHOTO JMI@ (JIMI@, BBIIOJNHSIIONIETO YIPaBICHUSCKUE
(hyHKIMK B KOMMEPYECKOH MM MHOM OpraHU3aIlM) MUMYIIECTBO MOXXET OBITh NEpeIaHo,
WIM YCIYTM MMYIIECTBEHHOTO XapakTepa OKa3aHbl, WIM HMYIIECTBEHHBIE TIIpaBa
MPE/IOCTaBIICHbl KaK CAMOMY CIIEIIMAIBLHOMY CyOBEKTY 3THX NPECTYIUIEHHH, TaK U WHOMY
(hn3nIeCKOMY WIN IOPUANIECKOMY JIHILY;

2) mpeaMeT KOMMEPYECKOTO TMOJKYIa MOXKET ObITh mepefaH (MONydeH) He TONBKO B
UHTEpecax Jarollero, HO U MHBIX JIUL;

3) Buabl cny)eOHOro MOBEJCHHUS JIMIA, BBHIIOJIHAIOLICTO yIpaBlieHYecKne (GpyHKIUH
B KOMMEpPYECKOW WIM HHOW OpraHu3alud, KOHKPETU3UPOBAaHbI - 3TO JEHCTBUS
(6e3nmeiicTBuE), KOTOpbIE BXOJMAT B CIy)XeOHBIE ITOJHOMOYMS TAaKOro JIMLA, JHOO
CHoCcoOCTBOBAaHUE YKA3aHHBIM ACHCTBHAM (0€31eHCTBUIO) 3TUM JIHIIOM B CHIIy CBOETO
CITy’)K€OHOTO MOJ0KESHUS.

YTOoNMOBHBIN 3aKOH JOIOJHEH JIBYMSI CTaThIMH O «MEJKOW» Koppymiwu: cT. 204.2
(«Menkunit KOMMepUecKuii moakym») u cT. 291.2 («Menkoe B3siTouHnIecTBO») YK. B 1. 1
cT. 204.2 YK mpenycMoTpeHa OTBETCTBEHHOCTH 32 «KOMMEPUYECKHH MOJIKYI Ha CyMMY, HE
MIPEBBIMIAIOIIYIO IECATH ThICAY pyOnei», B 4. 1 ¢T. 291.2 VK - 3a «monydeHue B3sSTKH, 1aqy
B3ATKH JIMYHO WJIM dYepe3 IMOCPEIHMKA B pa3Mepe, HE IPEBBIMIAIONIEM JECATH ThICSIY
pyoOueii». B obeux cratesix (B 4. 2 cr. 2042 u u. 2 cr. 291.2 VK) B kauecTBe
KBAIM(ULIUPYIOIETO IpH3HAKa NPEAyCMOTPEHa CYAMMOCTb 3a BCE pa3HOBUIHOCTH
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COOTBETCTBEHHO KOMMepueckoro moakymna (ct. cr. 204, 204.1 u 2042 VYVK) u
B3sitouHuyecTBa (ct. cT. 290, 291, 291.1 1 291.2 YK).

VYronoBHas OTBETCTBEHHOCTh 33 «MEIIKYIO» KOppymiuio He nuddepeHunpoBana B
3aBUCHMOCTH OT HAQJIMUUS JHMOO OTCYTCTBHSI 3HAUMMBIX JUISL CIIYy)KEOHOrO MOJIKYyIa
KBaMM(UIMPYIONMX TNPU3HAKOB, a HMEHHO: XapakTepa JeicTBuil (Oe3melicTBusi), 3a
KOTOpBIC TepeaaeTcs B3ATKa (IIPEeAMET MOAKYIIA); COBEPILICHUS MPECTYIUICHNS TPYIIION JIHI]
[0 TPEIBAPUTEIBLHOMY CrOBOPY WM  OPraHM30BaHHOM TPYNIOW; COBEPIICHUS
NPECTYIJICHUsT  JMIOM, 3aHAMAIOIINM  TOCYHApCTBCHHYIO  JOJDKHOCTH P®  mmm
TOCYAAapCTBEHHYIO JOJDKHOCTh CcyObekTa (enmepamuu, a paBHO IJIaBOM OpraHa MECTHOTO
CaMOYIpaBICHUS; BHIMOTATENbCTBA B3ATKH (mpeamera mnoakyma). HesaBucumo ot
00CTOSTENBCTB, SBISIOMMXCS OCHOBAHHEM U KOHCTATallNN KBAJIU(HUIUPOBAHHBIX K 0C000
KBaIM(UIUPOBAHHBIX BUAOB IPECTYIUICHHS, TOJyYCHHWE WM Jada B3SATKH (Tpenmera
MOAKYNa), pa3Mep KOoTopoil He npesbimaer 10 Thic. py0., JOIKHBI KBATU(DHUIUPOBATHCS 110
9. | cT. 204.2 ymu u. 1 c1. 291.2 VK.

Hopwmsr 4. 1 cr. 204.2 m u. 1 ct. 291.2 YK cornacho u. 1 ct. 10 YK umeror oopaTHyIo
CHITy, T.e. PAacIpOCTPAHIIOTCA HAa IOIy4eHHE, Aady B3SATKM U KOMMEpPUYECKHH MOAKYI B
yKa3aHHOM pa3Mepe, COBEpIICHHBIE 1O BBeJIeHUs B aelcTBHe depepalibHOIO 3aKoHa OT 3
utonsgt 2016 . Ne 324-03, B TOM uYmcie NMPH HATMYAN KBATU(PHUIHUPYIOMINX IMPH3HAKOB,
MpelyCMOTpEeHHBIX CT. cT. 204, 290 u 291 VK. Menkuil KoMMepUYeCKU MOAKYN U MENKOE
B3ATOYHHYECTBO HE BOIUIM B IIEPEYCHb NPECTYIUICHUH, BIECKYIIUX KOH(UCKAINIO
umymiectsa (1. «a» 4. 1 ct. 104.1 YK).

Ha Mot B3rmsia, uaes co3faHus cOCTaBOB MENKOTO TTOJKYIa MOXKET OBITh peaan30BaHa,
HO NIPUBUWJIETHS B BUJIE CYIIECTBEHHOTO YMEHBIIECHHsI 00bEMa yroJIOBHOM OTBETCTBEHHOCTH
3a TaKue MPECTYIUICHUS ONpaBIaHHA MTPU OTCYTCTBUH KBATU(HULIUPYIOLUIUX MPU3HAKOB.

Bce m3noxeHHOE CBHUAETENBCTBYET O HE3aBEPLICHHOCTH Ipolecca pedopMHpOBaHUS
AQHTUKOPPYIIIMOHHOTO  YTOJIOBHOTO  3aKOHOAaTenbcTBa Poccum W HE0OXOIUMOCTH
opunmaneHeIx pazbsicHeHui [lnenyma BepxoBHoro Cyna P® mo BHOBb BO3HMKIINM
BOIIpOCaM KBAIM(HUKAIIIH B3SITOYHHYECTBA U KOMMEPUECKOTO MOIKYTIA.

ITo Moemy riryOokoMy yOekJIeHHUIO, IJIaBHAs UAEs aHTHUKOPPYNIHOHHOW ITOJUTHKH
rocynapcTBa Ha (QenepaJbHOM, PETHMOHATBHOM W MYHUIIMIAJIBHOM YPOBHSX JIOJDKHA
3aKJIIOYATHCS B CTPEMJICHHMH MUHHMH3UPOBATH WM HCKIIOUHUTH YCIOBHS, CO3JAIOIINE
KaKk CTHMyJ, TaK M BO3MOXHOCTb CKJIOHEHHMS JIMYHOCTH K COBEPUICHHIO
KOPPYMIIUPOBAHHBIX I€UCTBUM.

Cnucok numepamypul

1. Vronosusiii kogekc Poccuiickoit ®enepammu ot 13.06.1996 Ne 63-®3 (pex. ot
29.07.2017) (c u3m. u gom., BTy B cuiy ¢ 26.08.2017) / Cobpanue 3aKOHOAATEIbCTBA
P®, 17.06.1996. Ne 25. Ct. 2954.

2. ®epepanbHbiii 3ak0H OT 25 nexkabpst 2008 roma Ne 273-®3 «O mpOTHBOACHCTBUH
koppymniumny» // C3 P®, 2008. Ne 52 (4. I). Ct. 6228.

3. Tonuapenxo I'.C. Ilpenensl pacrpocTpaHeHust Koppynuuu // Poccuiickuii cienoBaTens,
2015. Ne 22.

4. OdunnaneHBIA calT MuUHHCTEpCTBA BHYTpeHHHMX gen Poccuiickoit ®epeparum.
[Onexrponnsiii pecypc]. Pexxum mocryma: https://mBa.pd/Deljatelnost/statistics/ (mara
obpamenus: 02.11.2017).
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MOHATHUE YTOJIOBHOM MMOJIUTUKHU B OBJIACTH
TAMOKEHHOI'O AEJIA
Poanonona A.B.

Poouonosa Anuna Braoumuposna — macucmpanm,
Kageopa y2o106HO-NPAsosbIX OUCYUNIUH,
Poccuiickas mamooicennas axademus, . JIrobepyvl

Annomayua: 6 Hacmosawel cmamve pPACCMAMPUBAETNC OOUH U3 AKMYATbHLIX 80NPOCO8
omeyecmeentoll 10PUCNpyOeHyul, NOCEAUWEHHbII NOHAMUIO Y2ONO8HOU NOMUMUKU 8 odnacmu
MAMOICEHHO20 0ela 8 YCIOBUAX 2N0DAMU3AYUY U UHmespayul Muposo2o coobwecmsa. Taxoice
6biHeceHbl HA paccmompenue cmambvl  Yeonosnozo kodexca Poccuiickoii  @edepayuu,
npedycmampusaioujie omeemcmeeHHOCMb 3a NPeCHyNIeHUs 6 cihepe MamoAHceHHo20 0ed.
Kniouesvle cnoga: y2onosnoe npago, nonumuxa 20cyoapcmed, y2oi06Hds noIumuka, cgepa
BHEUIHEIKOHOMUYECKOTU OesMEeNIbHOCIU, MAMOICEHHASA NOIUMNUKA, Y20N08HASL NOTUMUKA 8
obnacmu mamoodiceHHo2o Oend, Yeonosueiti kodexc P®, npecmynienus 6 cgepe
MAMONHCEHHO20 dend.

Oco0eHHOCTBIO COBPEMEHHOTO YTOJIOBHOTO IpaBa SIBISETCS €ro monurm3anusa. He
TOJIBKO IPH MOATOTOBKE M IMPHHATUH YTOJOBHBIX 3aKOHOB, HO U B NPaBOIPHMEHUTEIBHOM
Ipoliecce BCe Yalle MPOsBIIETCS MOJIUTHKA FOCy1apCTB.

B 00111eM cMBICIe TONUTHKA 03Ha4YaeT UCKYCCTBO YIPABICHUS TOCYIapCTBOM, B TOM YHCIIE
B KaKOM-JIM0O OIIpe/ieSIeHHOM BHjE JesiTelbHOCTH. Camble paHHHEe YIIOMUHAHUS 00 YTrOJIOBHOI
MOJNUTUKE OTHOCATCA K mepBoil uerBepTH XIX B. M conepkarcsi, B 9acTHOCTH, B paboTax
A. Qeitepbaxa, KOTOPBII MOApa3yMeBai MO YTOJOBHOM MOJIUTHKON Ty BETBb HAayKH, KOTOpas
JIOJDKHA JaTh 3aKOHOIATENI0 YKa3aHusl JJIs JTydllel opraHu3aliuu Jaefia npasocyaus 5, 137].

TepMuH «yrojaoBHas MOIUTHKA» UCTOPUYECKHU CBS3aH C PA3BUTUEM YrOJIOBHO-IIPABOBOM
Haykd. OCHOBOITOJIOXKHHK poccuiickor yronoBHo# monutuku M.I1. UyOMHCKMIA cunTal, 9To
HayKa YroJOBHOTO IpaBa B IIMPOKOM CMBICIAE€ BKIIIOYAeT YrOJIOBHYHO JOTMAaTHKY,
YTOJIOBHYIO MOJINTUKY U YTOJIOBHYIO ATHOJIOTHIO.

IIpoiins nANUTENBHBIM 3BOJIOLUMOHHBIA IyTb, YrOJIOBHAs IOJUTUKA M3 Hay4dHOH
KaTeropuu TpaHc(OpMHUpOBaJIaCh B OJHO M3 HAlpaBICHUI AEATEIHbHOCTH I'OCYAApCTBa, B
KOTOPOM OHa U BOCIIPUHUMAETCS Ha CETOMHSIIHUN ICHb.

Takol acmekT YrojOBHOIl TOJMTHKH, KaK YrojOoBHas IIOJUTHKA B 00JacTu
TaMOXEHHOTO JieJla MaJIO M3Y4eH KaK OTE€YeCTBEHHBIMH, TaK U 3apyOeKHBIMH yUSHBIMHU.
Ho, HecoMHEHHO, B YCJIOBHAX TJjoOanu3aluu M Bce OOJIbLICH HSKOHOMHYECKOW
HHTErPaIMi MUPOBOTO COOOIIECTBA OH UMEET YPE3BhIUANHO Ba)kHOE 3HavyeHue [3, 81].
YroysioBHasg MONUTHKA B OOJACTH TaMOXXEHHOTO JeNna SBJISETCS COCTaBHOM YacThIO
YTOJIOBHOM MOIUTHKHU B LIETIOM.

Codepa BHENIHEIKOHOMHYECKOH JIEATENBHOCTH SIBISIETCS B HACTOSIIEE BpeMsl OJHOW W3
HanOonee KPUMHMHOTEHHBIX c(ep 3KOHOMHUKH. IIpecTynmHOCTh B aHHOW cdepe HpeacTaBisieT
yrpo3y KaK OSKOHOMHYECKOH O€30IacHOCTH, Tak M OOIIECTBEHHOW OE30MAacCHOCTH BCETO
MHpPOBOTO C€OOOLIECTBA. DTOMY CHOCOOCTBYET LBl KOMIUIEKC (DaKTOpOB M YCJIOBHI
COIMAIFHO—3KOHOMHYECKOTO, TOJIMTUYECKOTO ¥ MPaBOBOTO xapakTepa. Ilpectymenus,
CBSI3aHHBIC C BHEIIHEIKOHOMHYECKOH JeSTENBHOCTRIO, SIBIISFOTCSI HAMOOJICe W3OLIPEHHOM,
MHTEJUICKTyalbHOH,  BBICOKOOPTAaHW30BAaHHOW W CBEPXNPHOBUIBHOM  MPOTHBOIPABHON
JiesiTeNbHOCTRI0. [10 OIfeHKaM MHOTHX YYeHBIX M TPAKTHKOB, MpecTyruieHus B chepe BDJ]
HAHOCAT CYIIECTBEHHBI Bpel HWHTepecaM TocymapcTB — ydacTHHkoB BDJI. OcHOBHBIM
MCTOYHUKOM TOTIOJTHEHUs OIO/pKeTa MHOTHUX TOCYAApCTB SIBISIETCS B3MMaHHME TaMOXKEHHBIX
miarexxed. E>xerogHo 3HauMTenbHas 4acTh Y4acTHHKOB BOJl yKIOHSETCS OT yIIaThl
TAMOXKECHHBIX IUIaTexell. JlaHHble NEHCTBUS HAHOCSAT CYIIECTBEHHBIN BpeJ SKOHOMHUYECKUM
UHTEpeCcaM pPa3IM4HBIX CTPAaH, OHU, HECOMHEHHO, SBJAIOTCS HPECTYNHBIMH U JOJDKHBI
Mpece0BaThCs MO 3aKOHY.
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TamoxkeHHasl MOJIUTUKA HEPA3pPhIBHO CBsA3aHA C YTOJIOBHON MOJIMTUKOM rocynapcTsa.
Benp mpectymienunsi, coBepiiacMble B cdepe BHEIIHEOKOHOMHYECKOW JIEATENLHOCTH,
MOCSTAlOT HE TOJbKO Ha HKOHOMHYECKYIO O€30MacHOCTh, HO W KOCBEHHO Ha JKU3Hb U
310pOBbE, a TAKXKe APYrHe 3aKOHHBIE NIpaBa U MHTEPECH UeIOBeKa. YTOJOBHAS MOJUTHKA B
TaMOXXEHHOHW cdepe 00ecreyrBaeT CyBEPEHUTET, TEPPUTOPHAIBHYIO IEJIOCTHOCTS,
peanu3anuo 1 3alUTy HHTEPECOB rocynapets [4, 91].

Heobxonumo naTh MOHATHE YrOJOBHOHM NMOJHTHKH B OONACTH TaMOXXCHHOTO Aeia.
ITox HE#l cnexyeT MOHMMAaTh AKTUBHYIO NEATEIBHOCTh I'OCYNapCTB, HANPABICHHYIO Ha
(opMupOBaHHE YrOJOBHOTO 3aKOHOAATEIbCTBA, PETIAMEHTHPYIOIIETO IIPAaBOBBIC
3alpeTsl W OTBETCTBEHHOCTh 33 WX HAapyIIEeHHE B paMKaxX OCYIIECTBICHHS
BHEIIHEIKOHOMHYECKOH JNEATENPHOCTH, Ha Pealn3aluio JaHHOTO 3aKOHOAATEIhCTBA Ha
IpakTUKe, Ha COBEPUICHCTBOBAHME €ro IPUMEHEHHUs, a TakKe Ha MOBBIIICHUE
MpaBOCO3HAHUS M  TPABOBOM  KyJBTYPhl YYaCTHUKOB  BHEUIHEAKOHOMHYECKOU
gearenbHocTd. OT  yrojaoBHOW  MOJUTUKM BO  MHOTOM  3aBUCUT  CO3JaHHUE
61aronpuUsATHOrO KIMMaTa AJ1 BHEIIHEIKOHOMUYECKON eI TeNbHOCTH.

VYronoeHas monutuka B chepe BIJl sBiusercs omHON M3 COCTABISIOIIAX YTOJOBHOU
[OJIMTUKOM B 1LEJIOM. YTOJOBHAsl IIOJUTHKA, HMMeEs B KaueCTBE KOHEYHOW LEIu
MaKCHMaJIbHOE COKpAIlEHHE MPECTYIMHOCTH, OMPEJENAeT CTPATETHIO M TAKTUKY OOpHOBI C
MPECTYITHOCThIO MEPaMH YTOJIOBHOTO IpaBa. YTOJIOBHAS IOJMTHKA SBIISIETCS COCTaBHOU
4acThi0 00JIee IMMPOKOTO MOHATHS IIOJTUTHKA OOPHOBI C MIPECTYNHOCTHIO», KOTOPask BXOIUT
B COIMAIBHYIO TIOJIMTHKY rocyaapcTBa. Bee 3TH MOHATHSA B3aUMOCBSI3aHbl M IMEIOT €ANHYIO
1e7b — 00pBrOy € MPECTYMHOCTHIO. A 3HAUUT, AJIsl OOPHOBI C MPECTYIHOCTHIO M CHIKCHUS €€
ypoBHs B cdepe BDJI], HeoOXoauMo OOpOTHCS C NPECTYMHOCTHIO BHYTPU TOCYIAPCTB.
HecomHeHHO, eciau OyaeT CHIKAaThCsl YPOBEHb BHYTPEHHEH NMPECTYNHOCTH, KaK CIEACTBUE,
CHM3HUTCS ¥ YPOBEHb npectynHocTH B chepe BO/ [6, 37].

B YronosHoMm konekce PD ycTaHOBICHA OTBETCTBEHHOCTH 3a MPECTYIUICHUS B cepe
TaMOXEHHOTO JieJa, TaKhe KaK He3aKOHHOe oO0pa3oBaHHE HOPHAMYECKOrO JIHIIA
(ct. 173.1 YK P®); He3akoHHOE HCIOJIb30BaHHE [TOKYMEHTOB M1 00pa3oBaHUS
ropuguaeckoro aumna (ct. 173.2 YK P®); meranm3anus JeHEKHBIX CPEIACTB WM UHOTO
UMYIIECTBa, NPHOOPETCHHBIX TNpecTynHeIM myTeM (cT. 174, ct. 174.1 YK PO®);
He3aKoHHBIH dKermopT (cT. 189 YK P®D); HeBo3BpameHue KyIbTypHBIX IIEeHHOCTEH (CT.
190 YK P®); ykioHeHHE OT WCHOJHEHHS OOS3aHHOCTH IO peraTpUalldé JIEHEKHBIX
cpeactB (ct. 193 YK P®); coBepmieHne BamIOTHBIX OMEPAIMi 1O MEPEBOAY ACHEKHBIX
CPEJICTB Ha CUETa HEPE3HUJICHTOB C NCIOJIb30BAHMUEM IMOJJIOKHBIX JOKYMeHTOB (cT. 193.1
YK P®); ykinoHeHHe OT ymiaThl TAMOXEHHBIX Iunatexed (cT. 194 YK P®D); paznuunsie
BHbI KOHTpabaue! (cT. 200.1, ct. 200.2, c1. 226.1, cT. 229.1 YK P®D) [2].
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MEPBI 11O MPEAYHPEXAEHUWIO JIET'AJIM3ALIUHU
(OTMbIBAHMNS) AEHEKHBIX CPEJICTB WJIN UHOT'O
NMYIECTBA, IOJYYEHHBIX [TIPECTYIIHBIM IIYTEM
Boponosa E.B.

Boponosa Enena Bukmopogna — mazucmpanm,
ropuouveckull gaxyivmen,
Canxm-Ilemep6ypeckuii um. B.5. bobkosa (¢hunuan)
Poccuiickou mamosrcennou akaoemuu, 2. Cankm-Ilemepoype

AnHOmauusn: 6 cmamove pPACCMAMPUBAIOMC 6UObL  OMEEMCMEEHHOCMU, KOMOPOU
nooaexcam Juya 3a Co8epuleHue npecmynjieHuil 8 cgepe neearuzayuu (OmmvléaHuUs)
NPeCmynuvlXx 00X0008 U umyujecmed. Bmecme c¢ mem uccrnedyromcs o0cHO8Hble
HANpagnenus U Mepbl NPeOYNpesCcOeHus: OMMbIBAHUsL OEHENCHbIX Ccpedcms U
@unancuposanus meppopuszma.

Knrwouesvie cnosa: y2onosnas omeenmcmeeHHOCHb, RPECMynHOCMb, NPeCmynieHus 8 cepe
9KOHOMUYECKOU OesimeNbHOCmUY, —Jleediu3ayus (ommbléanue) npecmynHvix 00X0008,
npeoynpesicoerie npecmynieHul.

[TpoTnBoOIEHCTBHE MPECTYILIEHHUSIM B cepe Jieraan3ain J0X0I0B, JOOBITEIX MPECTYITHBIM
MyTeM, BBI3BIBAET OCOOYI0O TPEBOTY B CBS3M C BO3HHMKAIOUIMMHU MPOTHBO3AKOHHBIMH
JEUCTBUSIMH,  CO3JJAIOIIMMU  yIPO3y  TEHEBOM  HSKOHOMMKHM, MPUYMHSAIOIIMMU  Bpen
SKOHOMUYECKO# 0€30MaCHOCTH U (PHHAHCOBOW CTAOMILHOCTH T'OCYIapPCTRA.

B pesynpraTe coBeplleHHS MNPECTYIJICHUH y JHI, 3aHUMAIOIIUXCA HE3aKOHHOM
JeSATEIHOCTHIO, HAKAIUTMBAIOTCS ACHEKHBIE CPECTBA MM HHOE UMYIIECTBO, JIETAIBHOE
HCIIOJIb30BAaHUE KOTOPBIX CIIOCOOCTBYET KPUMHUHAIHM3AIMH SKOHOMHYECKUX OTHOIICHUH,
a TaKXe pOCTy KOPPYIIIHH.

Y4uTHIBas TO, UTO JETANTU3AIMS ACHEKHBIX CPEJICTB WIM HHOTO JI0X0/1a HEpa3pbIBHO
CBA3aHa C [JBW)KCHHEM KalHUTaJOB, 3TO 3aTPYAHSAET PACKPBITHE M paccieoOBaHHe
NPECTYIUICHUH, TO03BOJSASI TEM CaMblM IIPECTYNHBIM TIpynmaM (OpraHU3aIHsIM)
(MHaHCHpPOBAaTh M  OCYIIECTBISATH CBOIO TPOTHUBONPABHYI0, B TOM  YHCIE
TEPPOPUCTHUUECKYIO AesATeabHOCTH [1, 157].

IIpaBoBO#t MexaHU3M NPOTHUBOACICTBUSA Jeraiu3alnuu (OTMBIBAHUIO) JI0OXOOB,
MOJIyYEHHBIX MPECTYIHBIM MyTeM, U (UHAHCUPOBAHHUIO TEPPOPHU3Ma, HANPABIECHHBINH Ha
3aIIUTY MpaB M 3aKOHHBIX MHTEPECOB TpaXJaH W OpraHM3aluii, 3aKpeIuieH B
®enepanbHoM 3akoHe or 7 asrycra 2001 roma Ne 115-®3 «O npotuBoaeidcTBUH
jgeranu3anuy  (OTMBIBAHMIO) JIOXOAOB, IIOJIYYEHHBIX MPECTYHHBIM IyTeM, |
(MHAHCHPOBAHUIO TEPPOPHU3Ma», HAPYIICHHE KOTOPOTO BJIEUET HAJIOKEHUE PA3JINIHBIX
BHJIOB OTBETCTBEHHOCTH.

B coorBercTBHM co cTaThell 13 ®enepanbHoro 3akona Ne 115-®3 opranuzanuu,
OCYIIECTBISONUE ONEpPallUU C JEHEKHBIMH CPEACTBAMU WM HHBIM HUMYIIECTBOM, a
TaKKe JHUIa, COBepIIaonIie (pMHAHCOBBIE OIEPAINH, 3a HApyIIEHHE MPAaBOBBIX HOPM,
YCTaHOBJICHHBIX HacTOSIuM DenepanbHBIM 3aKOHOM, HECYT aJIMHHHCTPATHBHYIO,
TPaXIaHCKYI0 M YTOJOBHYIO OTBETCTBEHHOCTH B COOTBETCTBHM C 3aKOHOZATEIbCTBOM
Poccuiickoit denepanuu.

IIpexxne Bcero, 3a coBepIIEHHE 3aKOHOAATENBCTBA O NMPOTHUBOJACHCTBUH JIETaTU3aAINH
MPECTYIMHBIX JOXOJ0B WM WHOT'O MMYILIECTBA, PEAYCMOTPEHB MEPHl aAMHUHUCTPATHBHOU
OTBETCTBCHHOCTH, YycTaHOBIeHHbIe cT. 15.27 Kogekca Poccmiickoit ®enepanmu 00
aJIMUHUCTPATUBHBIX NpaBoHapymeHusx (nainee — KoAlIl PO).

YronoBHas OTBETCTBEHHOCTh perynupyercst ¢T. 174 u cr. 174.1 YronoBHoro kojekca
Poccuiickoii denepanyu (nanee — YK P®D), xorza 3a coBepiieHue (GUHAHCOBBIX ONEpaiui 1
JpYTUX CIEJNOK C [JCHEXHBIMH CpPEACTBAMH WJIM HHBIM HMYIIECTBOM, 3aBEIOMO
MPHOOPETEHHBIM APYTMMH JIMIAMH MPECTYIHBIM MyTeM (32 HCKIIOYEHHEM IPECTYIUICHHH,
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npenycMoTpeHHbix cr. 193, 194, 198, 199, 199.1 u 199.2 YK P®), B uensix npuaanus
MPaBOMEPHOT0 BUJA BIAJCHUIO, IOJb30BAHUIO U PACIOPIKEHUIO YKa3aHHBIMU JCHEXHBIMU
CPE/ACTBAMHU WJIM WHBIM MMYIIECTBOM, JIUIO WM OpraHM3alysl HakasblBaeTCs IITpadoM B
pa3Mepe 0 CTa JBaALATH ThIcS4 pyOnell mim B pa3Mepe 3apabOTHOM IUIaThl MM MHOTO
JIOXOJIa OCYKJICHHOTO 3a MEPUOJ 10 OAHOTO roja.

To ’xe nestHue, COBEPIICHHOE B KPYITHOM pa3Mepe, Hakas3bIBaeTcs MTpadoM B pasMepe
OT CTa THICAY A0 TPEXCOT ThICAY pyOieHd WiaM B pa3Mepe 3apabOTHOM IUIAThl WM HHOTO
JI0X0/la OCYKAECHHOTO 3a IEpUoJ OT OZHOTO roja A0 IBYX JIET, TUOO JINIMICHHEM CBOOOJIBI
Ha CPOK JI0 YETBHIpEX JET co ImTpadoM B pasMepe IO cTa ThIcId pyOied minm B pasMepe
3apabOTHON IIAaTHl MM MHOTO JOXOJAa OCYXKICHHOTO 3a NEPHOA N0 LIECTH MECALEB JINOO
0e3 TaKOBOT'O M C OTpaHNYEHHEM CBOOOIBI HA CPOK J0 OJHOTO roja Jibo 6e3 TaKoBOro.

C yderoM HaKOMMBIIUXCS BOIPOCOB, BO3HUKAIOUIMX y CYIOB IIPU PacCMOTPEHHUHU
YTOJIOBHBIX JIel O MPEeCTYIUICHUSX, NPeayCMOTpeHHbIX cTathsimu 174, 174.1 VK PO, B
OTHOILICHUM YCTaHOBJICHUS IeJU NMPHUAAHUS NPABOMEPHOrO BHUJA BIIAJCHUIO, NOJIb30BAHUIO
U PACHOPSHKEHHUIO JICHE)KHBIMH CPEJCTBAMHM WM HMHBIM HMYILECTBOM, IPUOOPETEHHBIX
MPECTYIHBIM MyTEM, a TaK)Ke MPU PELIeHUH BOIPOCOB, KACAIOIIUXCS ONpPeNeNeHus pa3Mepa
COBEpUIEHHOTO NpEeCTyIUIEHHs, B LeNsIX (OPMUPOBaHHS €IUHOOOpa3HOW cCyneOHOU
npaxtuku [Tnenym BepxoBaoro Cyna P® B [locranosnenuu ot 07.07.2015 roga Ne 32 naet
HEoOXOMMBIEe Pa3bsICHEHNUS IO BOIPOCaM NPHUBJICYECHHUSI K OTBETCTBEHHOCTH 3a HAPYIICHHUE
3aKOHOZATEIbCTBA O JIeTanu3aluy (OTMBIBAHUIO) JCHEXKHBIX CPEACTB WM HHOTO
MMYILECTBA, MOJTYYCHHBIX IIPECTYIHBIM ITyTEM.

Ha oOmecornaabHOM ypoBHE B LENAX 3aIIUTHI MPAB M 3aKOHHBIX WHTEPECOB TPAXKIAH,
o011ecTBa M rocyapcTBa, NpeIynpekKaeHne MPEeCTyIUICHHH OCYIECTBIAETCS pa3IuIHbBIMU
CyObeKTaMH, B YaCTHOCTH TOCYJapCTBEHHBIMH U HETOCYZApCTBEHHBIMH OpraHaMH,
CHEeMANM3UPOBAaHHBIMH M HECTEIHATU3UPOBAHHBIMM  OPTaHU3aIMsIMU  IOCPEICTBOM
peanu3anuy Mep 0 IPOTUBOIEHCTBUIO JeTaAIN3aIK (OTMBIBAaHUIO) IPECTYITHBIX JOXOJ0B U
(hMHAHCHUPOBAHUIO TEPPOPHU3MA, YCTaHOBIEHHBIX DenepanbHbM 3akoHOM Ne 115-@3 ot
07.08.2001 rona [2, 208].

K ocHOBHBIM MepaMm, yCTaHOBJIEHHBIM 3aKOHOM, OTHOCSITCSL:

- OpraHM3aLysl ¥ OCYIIECTBIEHHE BHYTPEHHETO KOHTPOJIS;

- 00s13aTeIbHBIN KOHTPOJIB;

-3anper Ha WHGOPMHpPOBAHME KJIMEHTOB M MHBIX JIMIl O TNPHUHUMAeMbIX Mepax
MPEeAYNPEeXICHUS OTMBIBAHHS JICHET M (MHAHCHPOBAHUS TEPPOPH3MA, 32 HCKIIOYEHUEM
MH()OPMHUPOBaHMS KIMEHTOB O IPHOCTAHOBICHWM ONEpalfid, 00 OTKa3e B BBIIOJIHCHUU
pachopsHKeHU KIMEHTa O COBEPILICHUH Olepaluid, 00 OTKaze OT 3aKJIIOYEHHs I0roBopa
0GaHKOBCKOro cueTa (BKJIaja), O HEOOXOAMMOCTH TPEAOCTABICHHUA JIOKYMEHTOB II0
OCHOBaHUsIM, MpeaycMoTpeHHbIM DenepanbHbiM 3akoHOM OT 07.08.2001 roma Ne 115-®3
«O TpPOTUBOJACHCTBUHU Jeraau3aliy (OTMBIBAHUIO) JOXOMOB, TONYYEHHBIX NPECTYITHBIM
myTeM, U GHHAHCUPOBAHUIO TEPPOPHU3IMAY;

- UHBIE MEpBI, NPEAIPUHUMAEMbIE B COOTBETCTBUM C 3aKOHOJATEJILCTBOM Poccuiickoi
denepanuu.

OO0s13aTeNnbHbIE ONEpallii BHYTPEHHETO KOHTPOJIS, yTBepxkaaeMble [IpaBurenscTBOM
Poccuiickoit  ®epepanun u  LlentpansHeiM  GaHkoMm  Poccuiickoit  ®enepanum,
HalpaBJieHbl Ha BBISBICHHE ONEPaNUii, COBEPIIAEMBIX (QU3NYECKUMH U IOPHINYECKUMHU
JUIAMM, C LEeJIbl0 OTMBIBAaHMS KPUMHHAIBHBIX JOXOJOB M (UHAHCHPOBAHUS
TeppopusMa. llens BHYTpEHHETO KOHTpPOJS (UKCHPOBAaHHWE U JalbHEWIIee XpaHEHHE
MOJTHON MH(OPMAINU B OTHOIIEHUH NMPOBEICHHON ONepaluu Ha MpeaMeT JaThl, CYMMEI,
OCHOBaHUS, a TAaK)Ke CBEJICHUH O ee yJYaCTHUKAX.

OO0s3aTenbHBI  KOHTPOJB, Kak Mepa [0 MOPeAyHpeXICHHI0 JIeTaTH3aluu
MPECTYNMHBIX JOXOIOB, 3aKII0YAeTCS B NMPUHATHU YIOTHOMOYEHHBIM OPTaHOM MeEp IO
KOHTPOJIIO 32 ONEpanus MU C ACHEXHBIMH CPEICTBAMH HJIM HHBIM HMYIIECTBOM Ha
OCHOBaHMM HH(POpPMaLUK, MPEACTABICHHON OpraHU3alusiMH, OCYLICCTBISIOLIMMHU
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JaHHBIE OMNEepalid, a TakKe M0 MNpoBepke HHOOPMAIUd B COOTBETCTBHH C
3akoHogatenbcTBOM Poccuiickoit deaepanuu [4, 69].

OCHOBHBIM ~ CYOBEKTOM, PEAIU3YIOUIMM MPABOBYIO MOJHUTHKY MPEIYNPEkKICHUSL
Jeranu3aiu (OTMBIBAHUS) JEHEKHBIX CPEJCTB WM HHOTO HMMYILNECTBA, MPHOOPETEHHBIX
NpPECTYNHBIM yTeM, siBisieTcs DepepanbHas Cny:x0a MO (UHAHCOBOMY MOHUTOPHHTY
(manee — PocuamonnTopuHr). [ 1aBHas 3a1a4a JAaHHOTO OpraHa UCTIONHUTEIHHOM BIIACTH —
KOOpJMHAIMSL JICATEIbHOCTH B cdepe OTMBIBAHMS MNPECTYNMHBIX JIOXOJOB HHBIX
(enepanbHBIX OPTaHOB UCIIONHUTEIBHOM BacTH [3, 34].

Poc)uHMOHUTOPUHT peanu3yeT CBOM IOJHOMOYHUS IO OCYIICCTBICHUIO KOHTPOJIS
MOCPE/ICTBOM OPraHM3alliii, OCYIIECTBISIONIMX ONEPAlU C [CHE)KHBIMH CPEICTBAMH WA
MHBIM HMYIIECTBOM, TIJle¢ OpraHM3allMd MPEeNOCTABISIOT HMHPOPMAIMIO B  BUAC
MHUIHATHBHBIX COOOINEHUN 00 omnepanusix, MOJISKAIMX 00513aTeIbHOMY KOHTPOJIO, U O
MOI0O3PUTENBHBIX ONMEPAIMAX, BHISIBISIEMBIX B MPOIECCE BHYTPEHHETO KOHTPOJIS, a TAKXKE B
BHUJIE OTBETOB Ha HH()OPMAIUOHHBIE 3AMPOCHI CIYKOBI MOHUTOPUHTA.

Takum 00pa3oM, B MEISX MNPEAYIPSKIACHHUS Jeranu3aiuu (OTMBIBAHUS) JIECHEKHBIX
CPEICTB WM HHOTO HMYIIECTBA, NPHOOPETEHHBIX MPECTYNHBIM ITyTeM, HEO0OXOAMMO
pa3pabaThiBaTh W Peau30BBIBATH OOIIECOIHATBHBIE U CIEIHATBHO-KPUMHHOIOIHIECKUE
Mepbl, HANPABICHHBIC HA PEAYNPEKACHIE IKOHOMUIESCKOM MPECTYyMHOCTH. B yacTHOCTH, K
TaKUM MepaM OTHOCSTCS, BO-TIEPBBIX, CHIKCHHE PHCKA BEACHHS MPEANPUHUMATEIbCKOM
JICATENIbHOCTA 33 CYeT 3alllUThl TMpaBa COOCTBEHHOCTH, a TaKXe YCTAHOBJICHHE
KOHKYPEHTOCIIOCOOHOTO TOJISi TOCYAapPCTBEHHOIO M YaCcTHOTO CEKTOpa 3KOHOMHKH,
MO3BOJISIIOIIET0 YMEHBIIUTh aIMUHUCTPATHUBHBIC 0apbephl U BECTH aKTUBHYIO MPOIATaHIy
6OprOBI ¢ KOPPYMIIMOHHOW JEATEIHbHOCTHIO OPraHOB BJIACTU. BO-BTOPHIX, H3MEHEHUE
COLMAJBHBIX HOPM W TIpaBWJ IOBEACHHs B OOIIECTBE, a TaKKe Xxapakrepa
B3aUMOOTHOIICHUN MEXAy TOCYJApPCTBOM M OOILIECTBOM, IO3BOJSIONIETO C(HOPMHUPOBATH
HapTHepCKI/Ie, JIOSIJTIBHBIC OTHOILICHUS (1)I/I3I/I‘-ICCKI/IX nu IOpI/II[I/I‘-IeCKI/IX JINIL HpI/I y‘-IaCTI/II/I
MOCIIEIHUX B Chepe SKOHOMUUECKOH JeITELHOCTH.

Cnucok numepamypol

1. Anues B.M. Jleranuzaumsi (OTMBIBaHWE) JOXOAOB, HMOIYYCHHBIX HE3aKOHHBIM ITyTEM:
Mownorpadus / YroaoBHO-IIpaBOBOE W KPUMHHOJIOTHYECKOe HccienoBanue. M., 2001.
238 c.

2. )Xypoun P.B. boppba c¢ neramm3amieidl TMPECTYNMHBIX HOXOJOB: TEOPETHYCCKUE U
npakTudeckue acnektel. M.: Bonrepc Kiysep, 2011. 339 c.

3. Kapnosuy O.I'. Ponp PocpuHMOHMTOpPHHTZ B HPOTHBOXKEUCTBHU JIETalM3allMU
(OTMBIBaHMIO) JTOXO/OB, MOJYUYEHHBIX MPECTYNHBIM MyTeM // Poccuiickuii cienoBaTelb,
2008. Ne 21.

4. Kobey II.H. OcHOBBI TpeAyNpeXIEHHUS Jeramu3anuu (OTMBIBAHHA) JIOXOJOB,
MOJY9EeHHBIX MpecTymHbIM ITyTeM. M.: HY OAOYVY, 2010. 105 c.
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IMPOBJIEMBI KBAIM®GUKAIIUU MOULIEHHUYECTBA,
COBEPHIEHHOTI'O C UCITOJIb3OBAHUEM CUCTEM
JUCTAHIOUOHHOI'O BAHKOBCKOI'O OBCJIYKUBAHUSA
Kapnos A.C.

Kapnos Anexceui Cepeeeguu — macucmpanm,
Buicuas wixona 2ocyoapcmeennozo ayouma (gpaxynvment)
Mockosckuil 2ocyoapcmeennviil yHusepcumem um. M.B. Jlomonocosa, 2. Mockea

AHHOmayua: 6 cmamve AHATUSUPYIOMCA NPOONeMbl KEATUGUKAYUU MOUEHHUYeCmEa,
COBEPUIAEMO20 C UCNOTbI0BAHUEM CUCTEM OUCTHAHYUOHHO20 OAHKOBCKO20 OOCIYHCUSAHUS,
0aromes pekoMeHOayuu no peulenur0 OaHHbIX NPodIeM HA OCHOBAHUU CYOeOHOU NPAKMUKU
U OOKMPUHATLHBIX NPABUNL KEATUDUKAYUU NpecmynieHutl npomus cobcmeennocmu. Takoce
apeymMenmuposanHo npeonazaemcs pao usmenenuii ¢ [locmanognenue Ilnenyma Bepxosnozo
Cyoa Poccuiickoii @edepayuu om 27 dexabpa 2007e. Ne 51 «O cyoebuoti npaxmuke no
0enam o0 MOweHHUYecmee, NPUCBOEHUU U PACPATEN.

Kniouegvie cnoea: xsanuguxayus, MouwleHHuvecmeo, MOuleHHUUecmeo 6  cghepe
KOMNbIOMEPHOU UHPOPMAYUY, MOULEHHUUECTNBO C UCNONb306aHUEM NIAMENCHLIX Kapm,
oucmanyuonHoe 6aHKO8cKoe 0oCIyxHcusanue.

OenepanbHblil 3ak0H «O BHECEHHMM W3MEHEHWH B YTOJOBHBIM Kojekc Poccuiickoit
®enepanuu U OTAEIbHBIE 3aKOHOAATENbHBIE akThl Poccuiickoit @eaepanuu» Ne 207-D3 ot
29.11.2012 Bxiroumnn B YronoBHbIN Kogekc Poccuiickoit denepanyu crienuanbHBIE COCTAaBbI
MOIIIEGHHHYECTBa, B TOM uHciae craThio 159.3 YK P® u cratero 159.6 YK P®. IlosBnenne
JAHHBIX CTaTheH 3HAYMUTEIHHO YCIOXKHWIO KBAJIMU(HUKALMIO XHWIICHHWH, COBEPIIACMBIX B
chepe IUCTAHIIMOHHOTO OAHKOBCKOTO OOcCTyXuBaHuA. JIMCTaHIIMOHHOE OaHKOBCKOE
obciyxuBanue (BbO) mpencrapmseT cob6oil COBOKYITHOCTh HHPOPMAITHOHHBIX TEXHOJIOTHH,
HaIpaBJIEHHBIX Ha IPEJ0CTaBIeHNEe OAHKOBCKUX YCIyT Ha PAacCTOSHHUHM, 06€3 JTMYHOTO BU3UTA
KiaueHTa B 6ank. Haunbomnee pacrpocTpaHeHHBIM IPUMEPOM AUCTAHIMOHHOTO GAHKOBCKOTO
00CITy)XKMBaHUSI SBISETCS OCYLIECTBICHHE OAaHKOBCKHMX OMEpalMii IyTeM HCIIOJIb30BaHUS
Tene)OHOB, KOMITBIOTEPOB, OAHKOMATOB.

B HacTosimiee Bpems TMpeNCTaBiseTCS HEOOXOJMMBIM BBIICIUTH psij  TpobdiieMm,
BO3HUKAIOIIUX IIPU KBaJH(UKAIMU XUIIEHUHA NaHHOoro Tumna. [lepBoil mpobnemoii siBisieTcst
KBaN(UKANUS XHUIICHNH, COBEPIIAEMBIX C HCIHOJIB30BAaHMEM IAaHHBIX YCTPOWCTB B TeX
Cily4yasx, KOTrZa IPECTYIHUKH  HCIHOJb3YIOT OJHOBPEMEHHO BBOJX WIM MOAN(PHUKALUIO
KOMITbIOTepHOH MH(pOpManuu 1 oOMaH moTepresmero. Tak, ogHa M Ta e COBOKYITHOCTb
NPECTYNHBIX JEHCTBUH 3a4acTyi0 IIOJIydaeT pPasHylO0 YroJOBHO-TIPAaBOBYIO OIIEHKY B
cyneOHbIX pemreHusX. Paccmorpum npumep. [IpecTymHHUK HAaxXoAMT B HWHTEpHETE
0OBSBIEHUS O TMPOAAKE UMYIIECTBA, CBA3BIBACTCS C aBTOPOM OOBSIBICHUH M yOSXIaeT ero
coo0INTh HOMEp OAHKOBCKOW KapThl M KOJ HPOBEPKH MOTMHHOCTH OAHKOBCKOM KapThl
(cocrosmuii U3 Tpex MUQpP W yKa3aHHBIM Ha 000poTe OaHKOBCKOW KapThl). Ilocie sToro
MPECTYIHUK PErHCTPUPYETCS B aBTOMATH3MPOBAHHBIX cucTeMax (Hampumep «COepbaHk
OHJIAWHY») OT MMEHH BIa/ICbIIa KapThl M MOJyYaeT JOCTYI KO BCEM CUETaM MOTEpPIIEBIINX.
A 3aTeM TPOWCXOIWT TEPEBOJ ICHEKHBIX CPEICTB CO CUETOB IOTEPIEBIINX Ha CUETa,
HOJKOHTPOJIbHBIE IPECTYITHUKY.

ATeIUIAUUOHHBIM OnpeseeHrneM Bonrorpaackoro obmactHoro cyxa Ne 22-4060/2016
ot 11 oktsi6ps 2016 r. mo nemy Ne 22-4060/2016 naHHas COBOKYITHOCTH JIEHCTBHU ObLia
kBanu¢unuposana 1o cratbe 159.6 YK P® (MomennuuectBo B chepe KOMITBIOTEPHON
nadopmanun). KyhObimesckuil paiioHHslii cyn ropona Hosokyssenka (Kemeposckas
obnacte) B IIpuroBope Ne ot 29 centsiops 2016 r. mo nemy Ne 1-350/2016 man uHyio
YTOJIOBHO-TIPABOBYIO OLCHKY JAHHOMY JAESHHIO M MOCYUTAJ, YTO AAHHOE NESHUE SBIIACTCA
MoIIeHHuIecTBOM (cTaths 159 YK P®).

46



[IpencraBnsiercss HEOOXOAUMBIM C(HOPMYIMPOBATh IpaBUia KBAIH(UKALMK XHUIICHUH,
COBEpLIAEMBIX OJHOBPEMEHHO IyTeM BBOAA (MOAM(UKAINN) KOMIBIOTEPHONH MH)OpMAUU
u oOMmaHa, KOTOpbIE TIIO3BOJIAT pa3pelluTh JaHHylo mpobiemy. Ilomaraem, uyTO
pasrpaHHYeHUE MOIIEHHUYECTBAa 1 MOIICHHUYECTBA B chepe KOMIBIOTEpHOH MH(OpManuu
JIOJDKHO OCHOBBIBATHCSI Ha CJEIYIOIIMX IpaBuiax. Bo-mepBeIX, B cilydasx, Korma oOMaH
UCTIONB3YyeTCs JIMIOM JUIA OOJIeTYeHHs JOCTyHa K 4YyKOMY HMYIIECTBY, KOTOPOE 3aTeM
MOXUIACTCA JIPYTHM CII0COOOM, COJIESTHHOE HE MOXET OBITh KBaNIH(HUIIMPOBAHO Kak
MomeHHn4ecTBO (o crathe 159 YK P®). Bo-BTOphIX, comesHHOE HE MOXKET OBITh
KBaNMN(HUINPOBAHO KaK MOIIEHHUYECTBO TAKXKE B CIIydae, €CIH IOJydEHHE BO3MOKHOCTH
MPECTYITHIUKOM PaclopsKaThCs BEIIbIO MPOMCXOANT HE B Pe3yJbTaTe OOMaHa.

Ha ocHoBaHMM JaHHBIX MPaBWII IPEICTABIACTCS HEOOXOANMBIM BHECTH P H3MEHEHUH
B IlocranoBienue Ilnenyma BepxoBnoro Cyna Poccuiickoit ®@enepaunu ot 27 nekadps
2007 1. Ne 51 «O cyneOHOH TpakTUKE MO JeJiaM O MOIICHHHYCCTBE, NMPHCBOCHHUU U
pactpaTte». Bo-mepBbIX, HEOOXOAMMO YCTaHOBUTh, YTO B Ciy4asx, Korja oOMmaH
UCIIONIb3YEeTCsl JIMIIOM JUIsl TOJy4eHHs JOCTyla K JaHHBIM O OaHKOBCKOM cueTe, a
MMYILECTBO MOXHMINAETCS IMyTeM BBOJA, MOAM(PHUKALNK KOMIIBIOTEPHOH WH(OpPMAIUH,
COJIeIHHOE cielyeT KBaIM(UIMPOBATH KaK MOIICHHUYECTBO B cepe KOMIBbIOTEPHOU
nHpopmanuu. Bo-BTOPHIX, €cinM MPECTYNHUK, HUCIOJB3YsS KOMIBIOTEPHYIO HH(OPMAIHIO,
MpHOOpETaeT BO3MOXKHOCTD PACIIOPSDKATHCS UMYIIIECTBOM HIIH UMYIIECTBEHHBIMU IIPaBaMu
MOTEPIIEBIIET0 HEMOCPEICTBEHHO B pe3ysibTaTe OoOMaHa (HampHMep, JHIO 10OPOBOJIBHO
MEepeYrcisieT  MPECTYIMHUKY JCHCKHYI0 CyMMYy), TO COAESIHHOE HE00X0IUMO
KBaTH(PHUIUPOBATh KaK MOIIEHHNYIECTBO (cTaThs 159 VK PD).

Bropoii mpobnemoii B cdepe kBanmupukanuy MOIIEHHHYECTBA, COBEPILIEHHOTO C
UCIIOJIb30BAaHMEM CHUCTEM JUCTAHIIMOHHOTO OaHKOBCKOTO OOCIY)XHMBaHUS, SBISETCS
KBaqu(UKaLUs XMIICHWH, COBEPIIAEMBIX C HCIHOJb30BAHMEM IUIATEXKHBIX KapT C
nomonibio 6ankomarta. CormacHo myHkTy 13 IloctanoBnenus Ilnmenyma BepxoBHoro
Cyna Poccuiickoii @eneparuu ot 27 nexabps 2007 roga Ne 51 «O cyneOHOI mpaKkTHKE MO
JlenaM O MOIICHHWYECTBE, NMPHUCBOEHHH U pacTpaTe» AaHHBIE XHIIECHHS HE0O0XO0IUMO
KBaM(UIIUPOBATh KaK Kpaxy, mo cratee 158 YK P®. [Tocne mosBienus crateu 159.6 B
YK P® B Hayke cTamy BO3HHMKATh JNUCKYCCHH OTHOCHTENBHO KBaIM()HUKAIMH ITAHHBIX
XMIIEHUH KaKk MOIICHHHYECTBa B cdepe KOMIBIOTEpHONH HH(OPMAINH, HOCKOJIBKY
0GaHKOMAaT B CBOEH CYIIHOCTH SBIISIETCS KOMIBIOTEpOM. CTOPOHHHKH KBalU(pHUKAIUN
JaHHBIX JesHui mo crtatee 159.6 YK PO BpiaBuramoT ciegyromue aprymeHTsbl B
MOJ/IEPKKY CBOCH TOYKHM 3pPEHMSA: BO3ACHCTBHE OCYNIECTBISIETCS HAa KOMIIBIOTEPHYIO
nHGOPMAIUIO, a HE Ha CO3HAHUE MOTEePIEBIIET0; OTCYTCTBYET OOMaH JHIa, OTCYTCTBYET
meperada HMYyNIECTBA WM TNpUOOpPETeHHE IpaBa Ha MMYIIECTBO C ITOMOIIBIO
MOTEPIIEBIIEr0; OPyANeM HPECTYIUICHHsI NpU3HaeTcs MH(OpMAaIHs, CPEeICTBA XPaHEHHUs,
nepeaadn u 00paboTKK KoMIbIOTepHOU nHPOopManuu [1].

Heo0OxonuMo OTMETHTH MPOTHBOPEYMBOCTH CyAeOHOW mpakTuku. C OIHOW CTOPOHSHI,
cyneOHas mpakTHUKa MPUIEPKUBACTCS TMO3UINH, oTpakeHHOU B [loctanoBnennn [lnenyma
Bepxosnoro Cyna Poccuiickoit denepanun ot 27 nexadpst 2007 roga Ne 51 «O cynebHoi
IOpaKTUKE IO JelaM O MOIIEHHHYECTBE, IMPHUCBOEHUU U PACTPaTE», COIJACHO KOTOPOI
JTAaHHBIC XWIICHUS HEO0XOAUMO KBaTH(HUIIUPOBATH KaK Kpaxy, mo cratee 158 YK P®. C
JPYroil CTOPOHBI, CyJeOHbIe OpPTaHbl NMPHU3HAIOT, YTO OAHKOMAT SIBISETCS KOMIIBIOTEPOM.
Tak, IlpuroBopom Ne 1-352/2014 ot 8 aBrycra 2014 r. CoBerckoro paioHHOro cypa T.
Camapbl  JeficTBHS ~ TOACYAMMOTO, OCYMISCTBISIOMIETO  YCTAaHOBKY  CIIEIHAIBHBIX
TEXHUYECKUX YCTPOWCTB Ha OaHKOoMaT ObumM KBajwmpuuupoBaHsl mo ctatee 272 YK PO
(HempaBomepHBIii 10CTYNI K KOMIBIOTEPHOI HH(OPMAIIHN).

B kadecTBe pemeHHs JaHHOW mNpoOJeMBl TpelaIaraeM BHECTH H3MEHEHHS B
IToctanosnenue Ilnenyma BepxoBHoro Cyna Poccuiickoit ®@enepanun ot 27 nexkadps
2007 r. Ne 51 «O cyneOHO#M MpaKTHKE MO OejJaM O MOUICHHHYECTBE, MPUCBOCHHH H
pactpare». Heo0X0quMO ycTaHOBUTH, YTO €CIH NPHU OCYLIECTBICHUN XHMIICHUH Yy>KUX
JICHEXKHBIX CPEJICTB C MOMOINBIO 3apaHee MOXHUILNEHHON WU MOJAECNbHOW KpeaUTHOU
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(pacueTHON) KapThl BbIJA4a HAJIUYHBIX JEHEKHBIX CPEICTB  OCYIIECTBISETCS
MOCpeACTBOM OaHKOMara, TO COJESHHOC HeoOXOAMMO KBaJIM(QUIHUPOBATH IO
COOTBETCTBYIOMIEH yacTu cratbu 159.6 YK PO.

Cnucok numepamypot
1. Tpemvax M.H. TlpaBuna xBanu(UKAIMH KOMIBIOTEPHOTO MOIICHHAYECTBA U

MPeCTYIUIeHUH, TpexycMoTpeHHbIX 1. 28 YK P® // YronosHoe mpaso, 2014. Ne 4 //
CIIC «KoncynsranaTlLmocy.
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YI'OJIOBHBIM MPOIIECC,
KPUMHNHAJ/INCTUKA; OIIEPATUBHO-
PO3BICKHASA AEATEJIBHOCTD

YUCJEHHOCTH KOJIJIETUM TPUCSIKHBIX 3ACEJIATEJIEN
XucmartyJJimHa A.M.}, Ennxun A.10.

YXucmamynnuna Anuna Mapamoena — mazucmpanm;
2Enuxun Anexcanop FOpvesuy — Qokmop 0puouteckux Hayk, npogeccop,
Kageopa y20106H020 NPasa, y20108HO20 NPOYECca U KPUMUHATUCTIUKY,
Habepexcnouennunckuii uncmumym
Kazanckuii (Ilpusonoicckuii) pedepanvhviil yHusepcumem,
2. Habepeoicnvie Yennvl

Annomayun: 6 cmamve paccmMampueaomcs USMEHeHUs, CEA3AHHble C 6CMYNJeHUueM
1 urons 2018 200a 6 zaxounyrw cuny @edepanvroco 3axkora om 23 utousa 2016 2o0a
Ne 190-@3 «O sHecenuu usmenenuil 8 Yz2on06Ho-npoyeccyanvuuiii kooekc Poccutickoii
Dedepayuu 6 c6A3U ¢ paAcCWUpEHUEM NPUMEHEHUS  UHCTMUIMYMA  NPUCAIHCHBIX
3acedameneily, OMHOCUMENbHO YUCIEHHO20 COCMABA NPUCANCHBIX 3acedameiell.
Paccmampusaiomea  eonpocvl  crodcnocmu  popmMuposanus  Koanecuu  NPUCANCHLIX
3acedameneli u dPPeKMUSHOCIU BHOCUMBIX UMEHEHUI.

Knioueguie cnosa: npucsasicuvie 3acedamenu, cokpaujenue YucieHHocmu, dQhexmusnocms.

IlepBoro wuroHs 2018 roma BCTymarOT B 3aKOHHYIO CHUJy OTJEIbHBIC IOJIOKEHUS
®denepanbHoro 3akoHa oT 23 uwHsA 2016 roga Ne 190-®3 «O BHeceHUM U3MEHEHHH B
YronoBHo-nipoluieccyaiabHblil Kogeke Poccuiickoit denepanuu B CBA3M C paclIMpEeHUEM
NpPUMEHEHUsS HWHCTUTYTa MPUCSKHBIX 3acenarenei» [1]. A HMEHHO, pedyb HAET O
COKpAIICHNH YHCIEHHOTO COCTaBa KOJUICTMHM HPHUCSKHBIX 3acelnaTened B 00JIaCTHOM
cyne, cyae ropoja QenepalbHOro 3HAauYeHHs, CyJe aBTOHOMHOH obmactu, cyne
ABTOHOMHOTO OKpyTa, OKpyXHOM (¢prmorckoM) BoeHHOM cyne ¢ 12 o 8, B pallOHHBIX,
TOPOJCKHX CyJax — 6 4elnoBek.

Maso KoMy M3BECTHO, YTO IPO0Opa3oM cyaa MPHUCSKHBIX MOXHO CMENO CYUTAThH Cy.I
nBeHanuatu B [IpeBHeil Pycu, xoTopsli, B cooTBeTrcTBUU ¢ HOpMamu Pycckoil ITpasnabl
paccMaTpuBal 3alyTaHHbIE Aejla, KOTOphle HEBO3MOXKHO OBUIO PELINTh CAMUM TSKYIIUMCS
MOCPEZICTBOM CBOJIa. B cBsI3u ¢ 3TMM Hapoj u3bupan 12 denoBek, KOTOphIe peliain Jelo,
PYKOBOJCTBYSCH 0ObIY4aeM U 3ApaBbIM CMBICIOM [7, ¢. 46-47]. Takum oGpasom,
KOJINYECTBEHHBII COCTaB KOJUIETHU U3 12 4elloBEeK COXPAHMIICS U IO Ceil IEHb.

CokpalleHre 4ncia NpUCSKHBIX 3aceaTeNell — MPaBUIbHOE MPENNOIaracMoe pelleHue,
0 YeM paHee OTMeyajoch B Hay4dHOW JjuTepatype [5, c. 22-26]. C mnepBbix aHel
(YHKIIMOHMPOBaHUSI HMHCTHTYTa TIPUCSDKHBIX 3acenareneil B Poccuiickoit ®enepanmm
npobJiemMa CII0KHOCTH (POPMUPOBAHUS KOJJIETHMH NMPUCSIKHBIX 3acelarelieil n3 JBeHaaAlaTh
yenoBek ctayna BecbMa ocTpo. CornacHo @3 ot 20 asrycra 2004 roma Ne 113-®3 «O
TPHCSDKHBIX 3aceqatelsix heiepanbHbIX CyI0B 00miei opucaukiiy B POy [2], mpucsokabiv
MOXET CTaTh TpaxgaHwH Poccum crapme 25 ner, He WMEIONINH HEMOTalleHHYIo WIIN
HECHATYIO CyJUMOCTb, JI€ECIIOCOOHBI, HE COCTOSAIMMNN Ha y4eTe B HAPKOJOTHYECKOM HIIH
MICHXOHEBpOJIOTHYeCKoM nucrancepe. OH He HODKEH SBIATHCSA I1003PEBAEMBIM  HIIH
OOBHHSIEMBIM B COBEPIICHHH MPECTYIUICHUH, MOJKEH 3HATh PYCCKUH SA3BIK, HE HMETh
(hM3NIECKUX M TICUXHYECKUX HEJTOCTATKOB, MPETATCTBYIONINX MOJTHOIICHHOMY YYacTHIO B
cyne. U npu 3TOM He MMETh 3aMHTEPECOBAHHOCTH B MCXOJE J€ja, B TOM YHCIE He OBITh
POJCTBEHHHUKOM YYaCTHHKOB Tporecca. s obecrieuenus sBku B cyn 30-40 kaHIUAaTOB B
NPUCSDKHBIE 3acelaresid padOTHHMKM ammapara cyna Hampasisiror g0 1000 nmpuriarieHui.
Jlaxxe caM mpolrecc HaMMCaHUs U HaNpaBJICHUS 3TUX MPUIIIALICHUN 3aHMMaeT JOCTaTOYHO
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MHOTO BPEMEHHM M OTBJIEKAE€T OT OCHOBHOH pa®oThl 0OJbLIOE YMCIO crenuaaucToB. Ilo
HalpaBjeHHBIM IpUrjanieHusM B BepxoBHblii cyn PecnyOnukm Tarapcran siBisitorcs
npumepHo 8-10% Bb3BaHHBIX JH. W3 sBuBIIMXCS a1t otOopa KaHaunatoB 30% 3asBIsioT
camooTBOA. I'paknaHe CChIIAIOTCA Ha TPYIOBYIO 3aHATOCTb, COCTOSHUE 310POBbB,
omacarmTCcs 3a CBOIO Ku3Hb [3, c¢. 32]. Je#cTBUTENnbHO, mpobiieMa obOecreuecHus
0e30MacHOTO  y4acTHsl TPHUCSKHBIX, KaK W JPYIHX YYaCTHHUKOB  YTOJIOBHOTO
CyIOIIPOM3BOJICTBA, aKTyaJbHA U B HACTOSIIEE BpeMs [0, c. 142].

UYeMm OospIrie MPU3BIBACTCS MPUCSHKHBIX 3aceqaTesiei, TeM 0ojiee JOPOTHM OKa3hIBaeTCs
YTOJIOBHOE CYIOMpPOM3BOACTBO. COCTaB KOJUISTMH WMEHHO W3 JBEHAALATH MPHUCSKHBIX
3acemarenell SBISIETCS XOTA W PAacHpOCTPAaHEHHBIM, HO JaleKo HE eJWHCTBEHHBIM
BapHaHTOM KOJITYECTBEHHOTO COCTaBa Cy/a MPUCSHKHBIX [4, c. 17].

JyMmaercsi, 4TO HOBOE KOJHMYECTBO NPHUCSIKHBIX 3acelareleldl HamlpaBlIeHO Ha
YIPOIIEHUE INpouenypsl oTOOpa KaHAMIATOB, YCKOPEHHE PACCMOTPEHHS YTOJOBHOTO
Jena C y4YacTHEeM IIPUCSDIKHBIX 3aceiarelieif, KpoMe TOro, 3TO OTpPa3uTCsi M Ha
(MHAHCOBBIX 3aTparax, K KOTOPBIM MOHO OTHECTH pacXoJbl, CBSI3aHHBIE C
MaTepUaJbHO-TEXHUYECKUM oOecredeHneM, HeoOXOIMMBIM Uil yd4acTHi B CyJe
NPHUCSKHBIX ~ 3acejaTelielf, pacxXoxbl Ha  BBHIILIATY HMX  KOMIIEHCAI[MOHHOTO
BO3HATPAXACHNA, KOMAaHAMPOBOYHBIE H TPAHCIOPTHBIE pacxoAsl. UYTo Kacaercs
MPUCSOKHBIX 3acefaTeliel B palOHHBIX, TOPOJCKHX CyIaX, TO, HaJeeMmcs, 4YTO SBKa
KaHIUJATOB OyIeT BEINIE, IOJarasi, 9To 3[1eCh HapoX OoJjiee TUCITUTUTMHUPOBAHHEIH.

MoHO crenaTh BBIBOJ, YTO HAa CETOAHSAINIHAN NeHh B Poccum He MpeaycMOTpeH
«IJTABAMOIIUI COCTAaB KOJUICTHH MPUCSHKHBIX 3acemarenel. UWCICHHOCTh MPHUCSIKHBIX
3acezaTenei siBIsIeTCs CTPOro 3apUKCUPOBAaHHOM B 3aBUCUMOCTH OT YPOBHS Cy/a.

Hackomnbko 3¢ dexkTuBHBI OyIyT U3MEHEHHS, CBSI3aHHBIC C KOJMYECTBCHHBIM COCTaBOM
NPUCSHKHBIX 3acelarelieif, moka Hen3BecTHO. OcTaeTcsi KJaTh OTBET Ha JAHHBIA BOIPOC
TOJIBKO MOCJIC PeATU3AlMHU JAaHHBIX U3MEHEHHH Ha MPAKTUKE.
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METO/JUKA PACCJEJTOBAHUS MPECTYIJIEHU,
CBA3AHHBIX C HE3AKOHHbBIM OBOPOTOM
HAPKOTHYECKHUX CPEJACTB U IICUXOTPOIIHbBIX BEIECTB
Aunexkcanaposa M.B.

Anexcanoposa Mapeapuma Bukmopogua — macucmpanm,
Kagpedpa KpuMUHATUCTIUKY,
Capamosckas eocyoapcmeennas opuouieckas akaoemus, 2. Capamos

Annomayusa: 6 cmamve pacCMAmMpuBaomMcs GONPOCHl PACCIeO08AHUs. NPECYNIeHUl,
CBS3AHHBIX C HE3AKOHHBIM 0O0POMOM HAPKOMUYECKUX CPEOCME U NCUXOMPONHLIX 8EUECME.
Taxoice paccmampugaromesi cnocodvl coOblma HAPKOMUHLECKUX CPeOCm8, HpOU3600CME0
OMOENbHBIX CIEOCMBEHHbIX OCUCMEUll NPU PAccied08aAHUU NPECHYNIeHUl, CESI3aAHHbIX C
He3aKOHHbIM 000POMOM HAPKOMUYECKUX CPedCme U NCUXOMPONHuIX eewjecms. H3yuenue
00bEKMUBHBIX 3AKOHOMEPHOCMEl, KOMOpble GOZHUKAIOM NPU COBEPULEHUU U PACCIe008AHUU
npecmynyieHull, C6s3AHHbIX C HE3AKOHHLIM 0O0POMOM HAPKOMUUECKUX CPEICmS.

Knroueevie cnoea: napxomuueckue cpeocmed, NCUXOMPONHbIE GeWeCmEd, HAPKOMUKU,
covim, obopom, Unmeprnem, credcmeennvle Oeticmeus.

OCHOBHOI TIPOOJIEMO#i I yrOJIOBHOTO CyIONPOU3BOACTBA Poccuu cTano pasHoobpasue
CIOCOOOB COBEPILICHUS OTIENBHBIX BHJOB NPECTYIUICHUH, TPeOYIOMUX pa3paboTKu HOBBIX
TEXHOJIOTHH MX paccieoBaHusl.

Ocoboe BHMMaHHE 3aKOHOAATEIBHBIX M IPABOOXPAHUTEIBHBIX OPraHOB B IIOCIIETHEE
BpeMS NIPUKOBAHO K MPOOJIeMe CTPEMHUTENIFHOTO pacipocTpaHeHust B Poccun HOBBIX opm
CHHTETHYECKNX HAPKOTUYECKUX CPEJCTB M MCHXOTPOITHBIX BELIECTB.

Kpome 3T0r0, 3HaUNTENBHBIE CIOXHOCTH B PAcCIEAOBAHNH BBI3BIBAIOT HOBBIE CIIOCOOBI
COBEpUICHMA MpecTylIeHnd B cdepe HE3aKOHHOrO 00OpOoTa  HAPKOTHKOB  —
pacnpocTpaHeHHe HapKOTHKOB dYepe3 ceTb «MHTepHer». CornacHo OQUIHaIbHON
cratuctuke MBJI Poccun 3a 2016 ron B Poccuiickoii ®@eneparnuu BoisiBIeHO 217,5 ThIC.
MPECTYIUIEHHUH, CBA3aHHBIX C HE3aKOHHBIM 000pOTOM HAapKOTHKOB, 4To Ha 10,5% OGombe,
4eM 3a MPOLLIBIA IO,

Poct mpecTtynneHunit, cBA3aHHBIX CO COBITOM HapKOTH4YeCKHX BemiecTB B 2015 romxy
BO3pPOC IO CPABHEHHUIO C aHAJIOTHYHBIM IepuoaoM Ha 17,7%. SIpkum mpumepom pocta
cObITa HAapKOTHMYECKHMX BEIIECTB CTaja BOJHA ciydaeMm yrorpebsenuss B 2016 rony
HOBBIX KYPHTEJIBHBIX CMECE HOBOI'O XHMHYECKOTO COCTaBa, YTO CTaJ0 MPUYNHOU
cMeptu 6onee 40 moapocTKoB [4].

[IpoBeneHHblE  COTPYTHMKaMH  NPaBOOXPAaHMTENBHBIX  OPraHOB  MacIuTaOHbIE
MEpOIIPUATHSL TI0 IIPECEUCHMIO PACIpPOCTPAHCHUIO HA TEPPUTOPHH pernoHoB Poccun
KypUTEIbHBIX CMECeH MpHUBEIM K MPECEYEHUI0 HOBBIX MpecTymueHuid. OCHOBHBIE
m3meHeHns cT. 228 YK PO, BHecennsle @enepansHeiM 3akoHOM OT 1 mapta 2012 roma
Ne 18 [1], B Hacrosimee BpeMs TpeAyCMaTPHBAIOT Ha3HAYEHHWE TOXWU3HEHHOTO JIMIICHHS
cBOOOJIBI 32 HE3aKOHHBIE NMPOW3BOJCTBO, COBIT WJIHM NEPECBUIKY HApKOTHYECKHX CPEJNCTB,
TICUXOTPONHBIX BEMIECTB WM HMX AaHAJOIOB, a TaK)Ke HE3aKOHHBIE COBIT WM TMEPECHIIKY
pacTeHHi, coAepKalnx HapKOTHUECKNE CPEIICTBA WM ICHXOTPOITHBIE BEIIECTBA, JINOO MX
yacTed, coJiepKallnX HAapKOTHYECKHE CpPEACTBA WIIM IICHXOTPOITHBIE BellecTBa B 0c000
KpynmHOM  pa3Mepe. Kpome 3TOro, pacmpocTpaHeHHE HApKOTHYECKHX  CPEICTB,
NCUXOTPONHBIX BELIECTB MM UX AaHAJIOTOB, COBEPLIEHHOE C MCIOJIb30BAHUEM CPEJCTB
MaccoBOi nH(popMannyu MO0 IIEKTPOHHBIX WM MH(POPMAIIMOHHBIX ceTel (BKIIIOYasi CeTh
«VHTEpHEeT»), MM B 00pa30BaTeIbHBIX OpPraHU3alMsAX, PeyCMaTpUBaeT HaKa3aHue 10 12
JIET JINIIEHNsT CBOOO/BI. JlaHHBIE MepHhl SABISIOTCS Hanbosiee aKTyaJlbHBIMH B CBSI3U C TEM,
YTO B MOCJIEAHEE BPEMS YYaCTWINCh CIydaW PAacCHpPOCTPAHEHUs HAPKOTHYECKHX BEIICCTB
CpeAn HIKOJNBHHUKOB, Al KOTOPBIX MPEJIaraloT HapKOTHKH B BUJE PA3IMYHBIX TaOIETOK,
MACTHIIOK, JkBauek, 1eHoi ot 150 mo 300 pyOuteii 3a 103y.
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[epenaua BemiecTBa MIKOJIBHUKAM IIPOMCXOAUT B 3aMacKUpOBaHHOH (opme: OyTepOpon
U3 HECKOJIBKHX CJIOEM, MUHU MI'PYyLIKa C HAPKOTUKOM BHYTPH U ITpoure (HOPMBI.

TenekoMMmyHUKalMOHHast ceTh «MHTEpHET» AaKTHBHO HCIIOJIB3YeTCsl COBITYMKAMHU
HApKOTHKOB JUI paclpocTpaHeHWs HWH(OpManMy O HOBBIX BHIAaX CHHTETHYECKUX
HApKOTHYECKHX CPEJCTB M IICUXOTPOIHBIX BELIECTB, KOTOPHIE B MPECTYIHOM OOHMXOHe
Ha3bIBAIOTCS  «CIANCBI», «COIHM», «IU3aHHEPCKUE HAPKOTHKHW». HekoTopsle TIpymnmbl
HapKOTHKOB, TaKH€ KaK KypPHUTENbHBIE CMECH, PACIPOCTPAHSIOTCS MOJ BHIOM Pa3IMYHBIX
yaeB, JeueOHBIX TpaB. Kpome »sToro cerb «MHTepHET» MO3BOMSET NPOU3BOIUTH
0GECKOHTAKTHYIO OIUIATY JICHEKHBIX CPEACTB 32 HAPKOTHUECKHE BEIIECTBA.

[TomMuMoO cOBITUMKA HAPKOTHKOB, OCHOBHYIO POJIb B COCTABE NMPECTYITHOH IPYIITBI UMEIOT
OPTaHHU3aTOPbI, N3TOTOBHUTEINH, NEPEPAOOTUNKH, IEPEBO3UNKH, TOCPETHUKN. B oTnensHyI0
KaTeropuio CyOBEKTOB IPECTYIUICHHS MOKHO BBIICIUTH YJICHOB IPECTYIHOH TIPYIIIbI,
BBITIOJHSIOMINX POJIb 3aKiIagunka pac()acoBaHHBIX MApTHH HAapKOTHKOB II0 TaWHUKaM,
B3aUMOJICHICTBUE C KOTOPHIMH IPOMCXOJUT OECKOHTAKTHBIM CHOCOOOM  OOIIEHHMS.
CoBeplieHHE MPECTYIJIGHUS] TakkMM 00pa3oM 3HAYMTENBHO 3aTpyAHSET IPOLecc
JI0Ka3aTeNnbCTBA MPUYACTHOCTH ONIPEIEJIEHHBIX JIUII K MPECTYIUICHHUIO.

B cBsi3u ¢ 3THM, B XOJIe pacclieIoBaHUs COBPEMEHHBIX BHIOB MpECTYIUIEHHH B cdepe
HE3aKOHHOT0 000pOTa HAPKOTHUKOB, HEOOXOIMMBI TIIATEIbHAS TIOATOTOBKA U IIPOU3BOICTBO
CJIC/ICTBEHHBIX MACHCTBHI, CBS3aHHBIX C COOMpPaHHEM JOKa3aTeNbCTB OECKOHTAKTHOTO
oOIIeHNs W UCHONB30BaHMA VIHTEpHETa, KaK CpEACTBA COBEPUICHUS IMPECTYIUICHHS.
[ToMuMO THIOBBIX CIICACTBEHHBIX ACHCTBHH, NMPOU3BOJACTBO KOTOPBHIX HEOOXOANMO IIPH
pacciieIoBaHuM NPECTYIUICHNH, CBA3aHHBIX C HE3aKOHHBIM 000POTOM HapKOTHKOB (JIOTIpOC,
OYHasl CTaBKa, JIMYHBIA OOBICK, OOBICK WJIM BbIEMKa B JKWJIHILIE, OCBUAETEILCTBOBAHMHE,
cyneOHasi KCIepTH3a), J0Ka3blBaHHE OECKOHTAKTHOIO CIOCO0a ydacThsi B COBEpIICHHU
MPECTYIUIEHUS] BOBMOXKHO ITyTeM IPOU3BOACTBA OTAETBHBIX CIICACTBEHHBIX ACHCTBUI [2].

Bo-nepBbiX, 370 aHanu3 uMHQPOPMANUMK O B3aUMOACHCTBUHU 3JICKTPOHHBIX YCTPOHCTB
COBITUMKA, TOCPEAHUKA U MOKYIATeNsi HAPKOTHKOB.

Bo-BTophIX, momyuenne nHGopManuu oT 6aHKOB 0 (PMHAHCOBBIX pacueTax C PacueTHBIX
CYETOB MOKyNaTene HapKOTHYECKUX BEIECTB.

B-TpeTtbux, u3BATHE C YyYacTHEM CIEIUAINCTa B XOJe OOBICKAa WM BBICMKH
nHGOpMaMK C DBJIEKTPOHHBIX HOCHTENeH, T.e. MHpopmammuum o0 HHTepHeTOOmEHNH,
MPOBOIMMOM C TIOMOIIbIO KOMITbIOTEPA, Teae)oHa MOOMIBHON CBsI3H, cMapTdoHa, aiidona,
IUIAHIIETa U APYIMX HOBBIX TEXHUYECKHUX YCTPOMCTB, MPENOCTABISIOMIMX BO3MOYKHOCTh
0GECKOHTAKTHOT'0, OTIOCPEIOBAHHOTO OOIICHNSI.

B-ueTBepThIX, TpoBeneHHE CYAEOHONH HHGOPMAINOHHO-KOMIIBIOTEPHONH 3KCHIEPTH3BI
(maHHBIX), KOTOpasl MO3BOJIAET 3aBEPIINTH (OPMHUPOBAHUE TOKA3ATEIBCTBEHHOU 0a3bl C
MOMOIIIBI0  OKCIIEPTHOTO 3aKIIOYEHHs] IO BOMPOCAM, CBSI3aHHBIM C KOMIIBIOTEPHOM
nHpOpMalner, TOJATOTOBICHHOW TIOJh30BATEIEM WM MOPOXKIASHHOW (CO31aHHOMN)
MpoTpaMMaMHU JUTs OpTaHU3AINH HHPOPMALMOHHBIX MPOIECCOB B KOMITBIOTEPHON CHCTEME.

BBumy Toro, 4uro B KayecTBe TAWHWKOB 4Yalle BCETO HCIOIB3YIOTCA pa3IHYHBIC
00IIeI0CTYTHBIE MECTa: DJIEKTPOIIMTOBBIE KOPOOKHM B IOJBbE3NaX, MPOEMbl B JIBEPHBIX
KOpOOKax KBapTHp, BHYTPEHHHME IIOBEPXHOCTH W JBEpPH KaOWHBI JH(pTa, MYCOpHBIE
KOHTEHHEpBl, CKBOPEYHHUKH, OCTAHOBKH OOIIECTBEHHOTO TPAHCIOPTa, HEOOXOANMO
OIIPEIETATh ONTHUMAIBHYIO TAKTHKY OCMOTpPa MECTa MPOUCIIECTBUS C IEIbI0 OOHAPYKEHHUS
U W3BATHS HApPKOTHYECKUX CpPEACTB. M3bsATble B XO0Z€ OCMOTpa, OOBICKA WM BBIEMKH
HapKOTHYECKHE CpPEICTBa WM IICHXOTPOIHBIE BEIIeCTBA HEOOXOAMMO YIIAaKOBaTh B
COOTBETCTBHHM C OOMIMMH KPUMHHAIMCTHYSCKUMH peKOMEHAanusMu. Bwmecte ¢ Tewm,
clefyeT oOpaTHUTh BHMMAaHHE Ha OIMCAHHWE H3BIMAEMBIX OOBEKTOB B IPOTOKOJE M Ha
KPUMHHAIACTHYECKH 3HAYMMOE KaueCTBO YIaKOBKH U3BATHIX 0OBEKTOB.

IIpu onmcaHNM KOHCUCTEHIIMY U3BIMAEMOT0 BEIIECTBA CIEIyeT yKa3aTh ero Gu3mIecKoe
COCTOSIHME: Ma3eo0pa3Hoe (Msrkasl CTPYKTYpa, JETKO PaclpeAeiseTcs M0 IOBEPXHOCTH, HE
pacrekaercs); cMojiooOpaszHoe (rycrast CTpyKTypa, Ae(opMHpYeTcsi IpH HaJaBlIUBaHUH,
n3MeHsisi Gopmy); TBepmoe (He MeHsieT (opMmbl); Bsi3Koe (IIPWIMIAET K IIOBEPXHOCTH,
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pykam). OnucaHue [BETa BEIIECTBA TAKKE HMMECT CYHICCTBEHHOC KPUMUHATHCTUYECKOC
3HAYCHHWEC TMPH OIKMCAHUM B MPOTOKOJE, BBUAY JABYX oOcTosTenscTB. [lepBoe
00CTOSATENBLCTBO 3aKJIIOYACTCS B TOM, YTO HA BOCIPHUATHE LIBETA BIHICT CYOBCKTHBHBIN
(haxrop. OJMH U TOT KE CIIEKTP I[BETA KAX bl YSIIOBEK BOCTIPUHUMAET U OMUCHIBACT CBOUM
BUIcHHEM. BTOpoe 00CTOATENHCTBO B TOM, YTO IMOJ BO3JAcHCTBHEM (U3N4ecKuX (HakTopoB
(BMaXHOCTH BO3IyXa, TEMIIEpaTypa B MOMEUICHUH, IPU TPAHCIOPTHPOBKE, TPOHNKHOBEHHUE
COJTHEYHOTO CBETa) H3BATOE BEIIECTBO K HAUYaly OJKCIEPTHOTO HCCICIOBAHUS MOMKET
MIOJTHOCTBIO M3MEHHTH IBeT. 10 3TOH mpWYmMHE MPH ONHCAHUH IBETa CIeqyeT n30eraTh
KaTeTOPUIECKUX OTPE/ICICHNH IIBETA.

B mporokoine pexkoMeHAyeTcs TpHW ONHCAaHWHM BOCIPHUATHSA I[BETa HCIOIB30BAThH
CIEIYIONIyI0 (OPMYIHPOBKY: «...I[BET BOCHPHHHMAETCS, KaK OT CBETIO-0EXKEBOTO 0
KOPUYHEBOTO...». AHAJIOTHYHBIX PEKOMCHIAIMHA CIEAYeT MPUACPKUBATHCS MPH OMHCAHUH
3amaxa BeLIecTBa: «... 3amax OulyllaeTcs, Kak 3amax ykcyca...». OTHOCUTENIbHO KayecTBa
YIAaKOBKH H3BSITOT0 OOBEKTA CIEAyeT oOpamiaTh BHUMAHUC HA IUIOTHOCTHh MPOKJICUBAHUS
CTOPOH M OIEYaThIBAHHS CaMOJICIFHOTO KOHBEPTAa C W3BATHIM BEUICCTBOM (B Cllydae
OTCYTCTBHUS CTAaHIAPTHOW ymakoBKu). KadecTBeHHAs IUIOTHOCTh MPOKJICHBAHUS KIIAIIaHOB
KOHBEPTA HE IOMYCKAeT PACCHINAHKs BEIIECTBA MPH TPAHCIOPTUPOBKE.

KoHBepT HEOOXOIUMO H3TOTOBHTH C MOATHOOM KaXKIOW CTOPOHBI, CKPEIHB IIEYATHIO
KaXIyl0 CTOpOHBI moarnba. Marepuan Ui OIleYaThIBaHWSA KOHBEpTa (JIHCT IS
OTicUaThIBaHMS, HAHECCHHWE OTTHUCKA IeYaTH, TOJIUCEH TMOHATHIX, CIIEIOBATEIs)
HEOOXOIMMO TOATOTOBHUTH IO HAKJICHBAaHUS Ha KOHBEPT, YTOOBI M30ekaTh AedopmMariim
U3BATOTO OOBEKTa TpPH HaHeceHWH monmucei. OCHOBHOE TIPAaBIIO  YHAKOBKH:
MOITOTOBJICHHBII KOHBEPT UCKIIIOYAET JOCTYI K coAepKumMomy [3].

COBEpIIICHCTBOBAHUE  3aKOHOJATEIbCTBA, TMOBBIIICHHC KAueCTBA PACKPBITHS U
paccieoBaHus YTOJIOBHBIX JeJ, pa3paboTka HOBBIX METOIWYECKHUX PEKOMEHIAIU 1o
OpTraHU3aI[Mi PACCIICAOBAaHMS TMPECTYIUICHHUH, CBS3aHHBIX C HE3aKOHHBIM 000pOTOM
COBPEMCHHBIX BHIOB HAPKOTUYECCKHX CPEACTB M ICHXOTPOIHBIX BEIIECTB, KOMILIEKCHO
CrocoOCTBYIOT 3(P(PEKTUBHOMY MPOTUBOACHCTBHIO PACIPOCTPAHCHHIO HAPKOMAaHHH B
Poccun u criaceHHIo JKU3HH JIIOIEH.
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MHNOPA10OK UBBPAHUS MEPHI IIPECEUYEHUS B BUJIE
SAKJIIOYEHUSA 1O/ CTPAKY B 1OCYJAEBHOM
MMPOU3BO/ICTBE 10 YT'OJIOBHOMY JEJY
Kucaunkasa A.C.

Kucnuykas Anacmacusn Cepeeesna — macucmpanm,
Kagedpa npasooxpaHumenbHol 0essmenbHOCU U UCHOJIHUMENbHO20 NPOU3600CMEd,
fopuouveckull gaxyivmemn,
Cpeone-Boncckuit uncmumym (ghunuan)
Dedepanvroe 2ocyoapcmeeHHoe 6100HcemHoe 06pa308amenbHoe YupeXcOeHUs gblcuie20 00pa308anus
Bcepoccuiickuii 2ocyoapcmeennulii yHusepcumem ocmuyui
Poccutickas npasosas akademua Muniocma Poccuu, e. Capanck

Annomauyusn: ¢ OGHHOU cmanbve HAMU NPOAHATUZUPOBAH NOPSIOOK USOPAHUSL MepPbl NPeCceyeHUs]
8 6UOe 3aKMOYeHUs. OO CMpaxicy. AKmyaibHOCMb OGHHOU MEeMbl COCMOUM 8 MOM, YmO
VKA3aHHbII NPOYECC 3aKOHOOAMENbHO He YPe2yIupoBaH 6 NOIHOM 00beMe, UMEOmcs npobebl 8
HOPMAMUBHbIX AKMAX, KOMOpble MO2YN OblNb 3aN0IHEHbL MOILKO CYOCOHOU NPAKMUKOU.
Kniouesvie cnoea: mepa npeceuenus, 3axknioueHue nNOO CMpaAdcy, X00amaiicmeo,
nodospesaemviti, 008UHAEMYIL, 003HABAMENb, C1E008AMENb, NPOKYPOD, 3AUUMHUK.

Kak mpaBuwio, Mepbl TpecedeHHs M30MparoTCs B XOJE IPEBAPUTEIBHOIO
pacciemoBaHUs. 3aKIIOYCHHE IO CTPaXy U30HMpacTcs B XOA€ IPEABAPUTEIHHOTO
CIEICTBHS WIM JO3HAaHWSI B TOpsSAKe, TpexycMoTpeHHOM cT. 108 VYromoBHO-
IpoLeccyanbHOro kojekca Poccuiickoit denepanu.

Kak oTrmeuanocs BeIlIe, Mepa IpeceueHHs B BIJIE 3aKIIOUCHUS O CTpaXy H30upaercs,
a CPOK ee ICHCTBHS IMPOIJIeBACTCS TOIBKO IO CyIeOHOMY pEIICHHIO.

Cormacuo 4. 3 cr. 108 VIIK P® B cirygae HeoOXoAMMOCTH M30paHHS B OTHOUICHHU
MOJI03PEBAEMOT0 MM OOBHHIEMOTO MEpHlI MPECEUeHHs B BHUAE 3aKIIOUYECHUS IOJ CTPaxy
CJIeZIOBaTeNlb C COIJIACHS PYKOBOAMTEJNS CIEICTBEHHOTO OpraHa, a TakkKe JO03HaBaTelb C
corjacusi TPOKypopa BBIHOCAT TIOCT@HOBJIEHHE O BO30YXKICHHUHM T[epes  CylIoM
COOTBETCTBYIOIIETO XOJAaTalHCTBA.

Ilo obmemy mnpaBuiIy MECTO COBEpIICHHS MPECTYIUICHHS IpelonpenessieT U MeCTo
paccMoTpeHust XoziaTaiicTBa 00 N30paHUK B OTHOLLIEHHH T10JI03PEBAEMOr0, OOBHHSIEMOTO MEpBI
MPECeUeHUs] B BHJE 3aKIFOUCHHUS TMMOZ CTpaxy. [0 MHOTORNMM30AHBIM [e7laM CIIOKUIIACh
MPaKTHKa PAacCMOTPEHHUS XOJATAHCTB O 3aKIIOYCHHH IT0JJ03PEBAEMOTO, OOBHHSEMOTO TIOJ
CTpaXy IO MECTy IPOBEACHHS IPEIBapUTENBFHOTO paccienoBaHms. [1o MecTy mpoBeneHHs
TIPEIBAPUTEIIHFHOTO PACCIICIOBAHUS TakKe PACCMATPUBAIOTCS XOIATAliCTBA O 3aKITIOYCHHUN
MOI03PEBAEMOT0, OOBHHIEMOTO TIOJT CTPaXKy, €CIIH JEJIO B OTHOIICHHH UX BBHIY €T0 CIOKHOCTH
HepeaaHo MPOKYPOPOM U3 OJJHOTO CIIEACTBEHHOTO MOAPA3AEICHHS B IPYTOE.

HcknrouenneM u3 o0IIero mpaBmia SBISIOTCS CIIydad, KOTJa M0 00CTOATENECTBAM JIeia
MOJ03peBaeMbIii,  OOBMHSEMBIN  3ajepXaHbl  JaJeKo OT  MecTa  IPOBEACHUS
MIPEIBAPUTEIHLHOTO PACCIEIOBAHUS, MPEICTOUT JIUTEIBHOE HMX ATAMMPOBAaHHE K MECTY
MIPOBEACHUS TPEABAPUTEIHHOTO PaccieqoBaHms. B Takux ciydasx IeHCTBYIOMINI 3aKOH HE
3ampeniaeT MpOKypopy, a TakXKe CJIeIOBaTelio, JIO3HABATENI0 C COTJIacus MpPOKypopa
o0paTuThcst B CyI C XOJIATaliCTBOM 00 W30paHHMM B OTHOIICHHH 3aJICP>KaHHOTO,
0OBHHSIEMOTO MEpHI NPECEYCHUS B BUJIC 3AKIIOUCHHS TIOJ] CTPAXY IO MECTY (paKTUIEeCKOTo
3aJiepKaHuUs TI003PEBAEMOT0 WIIK OOBUHSIEMOTO.

K xopnmaraiicTBy 0 HE0OXOAMMOCTH M30paHUs B OTHOIICHUHU ITOJ03PEBAEMOIr0 MEpPHI
MPECEUYCHH B BHJE 3aKIIOUYCHUS O] CTPaXy B 00S3aTEIHHOM IMOPSAKE MPUIATAIOTCS
KCEPOKOITUU:

1) mocTaHOBIEHHUST O BO30YKIEHHH YrojoBHOroO jena (MpH HEOOXOAMMOCTH -
MOCTAaHOBJICHWE O NPUHATHA €r0 K IIPOW3BOACTBY, ITOCTAaHOBJICHHWE O MPOHM3BOJICTBE
MPEeIBAPUTEIHLHOTO CIEACTBUS CIEACTBEHHON TPYIINOH);
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2) IpOTOKOJIa 3aJIep>KaHus 110103PEBAEMOT0;

3) npoTokoJa Jompoca MoJ03peBaeMoro.

Ecnu nosnaBaTteneM M cliefioBarenieM Iepe] CyJOM CTaBHTCS BONpoc 00 M30paHHUn
Mephl MPEeceueHus] B BHJC 3aKIIOYEHHUS MO CTPaxy B OTHOLICHWH OOBHHSEMOTO, TO K
XO/aTaliCTBY MPHUIIAraloTCs:

1) mocraHOBNICHNE O MIPHUBIICYCHIH B KAYECTBE OOBUHIEMOTO;

2) IPOTOKOJI TOTIPOca OOBHHSIEMOTO.

[ToMuMoO BBIIIETIEPEUHNCIIEHHBIX HOKYMEHTOB, JIIO, XOJaTalCTByomee 00 M30paHuH B
OTHOIIIEHUHN TI0JI03PEBAEMOT0 MO0 OOBHHIEMOTO MEpHI MPECEUECHUs] B BHJE 3aKIFOUCHUS
MO CTPaxy, MO CBOEMY YCMOTPCHHIO IIpHJIaracT KCEPOKOIHMH MaTepHajoB Jena,
MOATBEPXKIAIONNX HEOOXOJMMOCTh HM30paHMsA yKa3aHHOH Mephl MpPECEYCHHUs, a TaKxkKe
KCEpOKOIMU  JTIOKYMEHTOB,  XapaKTEpU3YIOUIMX  JHYHOCTh  II0JIO3PEBAEMOT0 WU
00BHHSIEMOTO (B OOJIBIIMHCTBE CIy4aeB TaKHMM JOKYMEHTOM siBisieTcs TpeboBanue 159 o
HAJIMYUHU THOO OTCYTCTBUHU CYAMMOCTEH).

JlaHHBIE TOKYMEHTHI JIOJDKHBI COAEPXKaTh COBOKYITHOCTH JIOKAa3aTeNbCTB, YJIMYAIOIINX
MOZ03PEBAEMOro, OOBHHSAEMOTO B COBEPILCHHUH IPECTYIUICHHS, 32 KOTOPOE MOXKET OBITh
Ha3HAa4eHO HaKa3aHHe B BUJE JIMIICHUS CBOOOJBI HAa CPOK CBBIIIE TPEX JIET, a TaKXkKe
CBEJICHMS, YKa3bIBAIOIINE Ha HEOOXOJMMOCTh BPEMEHHOW M3OJISIIMH JIMIA OT OOIIecTBa B
MHTEpEecax CyAONpOU3BOACTBA [2]. B UX 4ncio MOryT BXOAUTH:

1) 3asBneHUe MOTEpIEBIIEro JUOO HHBIE JOKYMEHTBI, IMOCIYXHBIIHE IIOBOJOM K
BO30YK/ICHHIO YTOJIOBHOTO Jiena (K IPUMEpY, IPOTOKOJI SIBKH C IOBUHHOIT);

2) MPOTOKOJBI JTONPOCOB TOTEPIEBIINX, CBUJACTENICH, OMO3HAHWS, OYHBIX CTaBOK,
3aKJIIOUYEHUS DKCIIEPTOB U APYrue NJOKYMEHTHI, epeuncieHHbie B ¢T. 74 YIIK PO®.

Marepuanpl, MpeicTaBisieMble OpraHaMH IPEABAPUTEIBHOTO pAcCIEAOBaHUS B
00s13aTeIbHOM TOpPsIIKE, MOJIEKAT NPOBEPKE CyIbei MO MpaBHiIaM, HPEITyCMOTPEHHBIM
ct. 75 YIIK PO.

XOHaTaﬁCTBO C MPUIO0KCHHBIMHU MarepuajiamMu, TMOATBEPKAAOIITUMHA €ro
000CHOBaHHOCTh, HampaBigercss B cyA. JlaHHOe XOJaTaliCTBO paccMaTpHUBAETCS
€IMHOJINYHO CYAbEH, KaK MPaBHIIO, B OTKPHITOM Cy/IeOHOM 3aceaHNN.

Cynbs, paccMaTpUBAIONINN X0/1aTalCTBO, OTKPHIBAET CyIeOHOE 3acelaHue U OOBSIBIISET,
Kakoe HMMEHHO XOJaTaiicTBO IO/UIEKHT PACCMOTPEHHUIO. 3aTeM CeKpeTapb CyAeOHOTro
3acellaHusl JOKJIAAbIBAET O SIBKE JIMII, YYacCTBYIOMINX B PACCMOTPEHHH XOAATalCTBa, Cyabeh
YCTaHaBJIMBACTCS JIMYHOCTH I10/103PEBAEMOT0 MM OOBHHSIEMOTO.

[Janee, cyaps 0OBSABISET COCTAB Cy/ia, a TAKXKE CIIEAOBATENS, IPOKypopa M 3aIUTHHUKA,
U DPa3bACHSACT IPaBO Ha 3asBJIEHHE CaMOOTBOJOB M OTBOJOB CYIbE, CEKpeTapio,
CJIE/IOBATEIIIO, MPOKYPOPY M 3alMTHHUKY, Pa3bsCHAET YYacCTBYIOLIMM JIMLIAM MX IpaBa U
0053aHHOCTH, TIOCJIE Yero OrIJIalaeT MOCTAaHOBJICHHE IO3HABATeNd WM CIIEOBaTeNs O
BO30YXICHUM TIEepell CyAOM XoaaraiicTBa 00 M30paHMHM B OTHOIIEHHH IOJ03PEBAEMOTO,
0OBHHSIEMOTO MCEPHI NIPECCYECHNA B BUJC 3aKITIOYCHU IO CTPAXKY.

IIpu pemennnm Bompoca 00 M30paHWM MepHl MPECeUCHHS B BUAE 3aKIIOYCHHS O]
CTpaXKy, KaK IpaBuIIo, 00s3aTEIbHBIM SBISIETCS Y4acTHE JIMIA, B OTHOIICHHH KOTOPOTO 3Ta
Mepa MOXXeT ObITh HM30paHa (3a HMCKIIOYEHHEM JIMI, HAaXOASIIMXCS B MEXIAYHAPOIHOM
posbicke). JlaHHBIH MOPSIOK HM30paHMst MEpHl NpEecedeHHs, YCTaHOBJIEHHBIH YTOJIOBHO-
npoleccyagbHbIM KoJiekcoM P®, BRI uT Oojiee 1eMOKpaTHYHBIM 110 CPAaBHEHHMIO C paHee
CYIIIECTBOBABIINM IIOJIOXKEHUEM, KOTAa Takas CypoBas Mepa HpecedeHus] n3dmpainach, 0
CYIIECTBY, 3209HO, B OTCYTCTBHE IPUBIIEKaEMOTO K yrOJIOBHOW OTBETCTBEHHOCTH JIUIIA.

B VIIK PCO®CP 1960 roma He ObIIO yKa3aHO Ha 00s3aTenbHOE ydacThe JHIA, B
OTHOIINCHUN KOTOPOTO MOXKET OBITH 1/136paHa MEpa NpECCUCHUA B BUJAC 3aKIIOYCHUA 10/
CTpaXy. 3aKII0YeHHE IO/ CTPAXKY H30MPANIOCh JMYHO MPOKYpOpOM Oe3 3aciIyIIMBaHHS
MHCHHUA MTOJ03PE€BAEMOI0 UIIN O6BI/IHHGMOFO, €ro 3alIMTHHKA, TOJIBKO JIMIIIb HA OCHOBAHHUU
NPEACTABICHHBIX OpraHaMH MPEIBAapUTEIBHOTO PAcCICIOBAaHWA MAaTEpHAIOB, YeM
CYIIECTBEHHO HapyLIaJOCh IPAaBO Ha 3aIlIUTY [10JI03PEBAEMOT0 WK 00BHHsIEMOrO [6].
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Kak mnokaspiBaeT mnpakTHka, B CyJeOHOM 3acefaHHd C IeJbl0 OOOCHOBaHUS W
HNOJAEPKaHUs X0AaTaliCTBa MPUHUMAIOT y4acTHE CJIE0BATENb UIIH JO3HABATEb.

OnHako, HOpMamMu YTOJIOBHO-IIpolLieccyalnbHOro konaexkca Poccuiickoit denepanuu
HE IPeIyCMOTPEHO 00sI3aTeNIbHOE yYacTHe ciieloBaTels Wik fo3HaBarenst. Kak HapaBHe
C JO3HaBaTeJeM WM CJeloBaTelieM, TaK M BMECTO HHX O00j3aTENbHO JIOJDKECH
y4acTBOBATh IPOKYPOP.

B cynebHOM 3acemaHum, B MEPBYIO OYEPEdb, CIOBO I OOOCHOBAHUS XOJaTalCTBa
MPEIOCTABISETCS CIeA0BaTENO MO0 Ho3HaBaTemo. [Ipokypop BBICKAa3bIBAE€T CBOE MHEHHE
KacaTelIbHO 3aKOHHOCTH M 000CHOBAaHHOCTH TIPEJICTABICHHOTO B CyZ XOZATalCTBa, a TaKkKe
BBIPAXKAET CBOE COTJIACHE WJIM Hecorjacue ¢ HUM. Kak mpaBuio, MpoKypop B CyneOHOM
3acelaHn MOAJIEPKUBAET XOAATAWCTBO CIIEA0OBATENS WM J03HABATENs,, 0OOCHOBBIBAs CBOE
MHEHHE YKa3aHHBIMU B XOJaTaliCTBE OCHOBaHUSAMU.

Yro KacaeTcs 3allUTHHKA, TO YrOJOBHO-IIPOIECCYyalbHBIM 3aKOHOJATEILCTBOM HE
NPEyCMOTPEHO €ro 00s3aTelbHOE yyacTHe B XOJ€ PacCMOTPEHHUs Bolpoca o0 u3bpaHun
MepBbI IPECEUEHUS B BUJIE 3aKIIIOUCHUS MOJ] CTPAXKY.

Cratbst 51 VIIK P® packpsIBaeT nepedeHb CUTyallui, B KOTOPBIX y4acTHE 3alllUTHUKA
NpU3HaeTCs 00s3aTeNIbHBIM. B Hell He COIepI>KUTCS IMOJI0XKEHHS, COTJIACHO KOTOPOMY IIpH
penieHnn Bompoca 00 M30paHMM Mephl NPECEUCHHS B BHAE 3AKIIOUCHHS II0J CTPAXKY
HE00X0MMO 00s3aTeNbHOE yJacTHE 3aIlUTHHKA.

B 4. 4 cr. 108 YIIK P® yka3eBaeTcs Ha 00s3aTENPHOE y4yacTHE 3aIIUTHHUKA C
OTOBOPKOH — «ECJH TOCIEAHUH YYacTBYeT B yrojoBHOM nene». Ho 4ro 3to o3Hawaet?
Bo3moxHO, ciydan y4yacTHs 3alJUTHHKA B YTOJOBHOM JEJ€ IPOUCXOIST B CBA3U C €T0
MPUTJIAIEHUEM CaMHUM I10/103peBaeMbIM, OOBHHSAEMBIM, HX POACTBEHHHUKAMH U T.I1.

OO0s13aTenbHOE yJacTHe 3alllUTHHUKA MPU PACCMOTPEHUH XOJATaiCTBa O 3aKJIFOYECHHH T10]T
CTpaXy MOXET HMETh MECTO TOJbKO TOTAa, KOrZa 3TO IPEIyCMOTPEHO B CIydasx,
ycraHoBieHHbIX cratkeil 51 VIIK P®, wiam ecnu mojo3peBaeMblif Wi OOBHHSIEMBIH
OTCYTCTBYIOT (B CBSI3H C OOBSIBICHUEM B PO3BICK), MIIM JK€ KOT/[a 3aIIUTHUK YIaCTBYET B JIele.

OO6s13aTebHOE yUacTHe 3allIMTHUKA IPH PAaCCMOTPEHHUH X0/AaTaiicTBa 00 n30paHuu Mepsl
IpEeceyYeHus] B BU/E 3aKJIIOUEHHS I10]] CTPAXy MOXKET OKa3aThCsl BaKHBIM, ITOCKOJBKY IMPH
penieHun Bonpoca 00 M30paHUM MEpHI NPECEUEHHs B BHJIE 3aKIIOUYEHUS O] CTPaXy CYX
JIOJDKEH TIPOBEPUTH, OBUIO JIM 3aKOHHBIM M OOOCHOBAHHBIM 33j€p’KaHWE JIMLA B TOPSIKE
cratbt 91 VIIK P® [3]. CormacHo cratbe 108 VIIK P® cuurtaercs He0OXOIUMBIM
paccMOTpeHne BOTIpOca O 3aKOHHOCTH U 000CHOBAHHOCTH 3azepxanust. U ecim 3anepxxanue
OyneT NpU3HAHO HE3aKOHHBIM M HEOOOCHOBaHHBIM, K 33JIepKaHHOMY JIMILy HE MOXKET OBITh
MPUMEHEHAa Mepa MPEeCcEeUeHUs B BHUJIE 3aKITIOUYCHHS O] CTPAXKY.

Mexnay TeM HE0OXOAMMO NPUHMMATh BO BHHUMAaHHE XapaKTep M HaAIMpPaBICHHOCTDH
JNeHCTBUI ciemoBarens M Jo3HaBarensd, KoTopele cormacHo YIIK P® sgpustorcs
MPEJCTAaBUTENIIMA CTOPOHBI OOBHHEHUs. BhinonHss QyHKIUIO 0OBUHEHHS (YrOJIOBHOTO
MpecieIOBaHNs), OHU BPSAJ U OyIyT MPOSBIATH 0c000e pBeHHE B cOOpe TOKYMEHTOB,
KakuM-T00 00pa3oM IOJOXXHUTEIBHO XapaKTEepPU3YIOUNIUX JIHIO0, KOTOpOe OHHU
HaMepeBalOTCs 3aKIIOUYUTh MoJ cTpaxy. OpraHel NpeaBapUTENBbHOIO paccleJOBaHUs,
BO30yX/mass XoJaTalcTBO 00 u30paHMM MeEpbl NPECEUYCHHs, IPHIAraloT K HeMy
MaTepuaibl, IOATBEPXKAAONINE OOOCHOBAaHHOCTh JTOTO XoJaTaiicTBa, a TaKxKe
JIOKYMEHTBI, KaK MpaBWJIO, OTPHLATEIBHBIM O00pa30M XapaKTepU3yloIlue JIHIO,
HNpUBJEKAIOIIEecs K yTOIOBHONH OTBETCTBEHHOCTHU.

st 3TOTO TIPM paccMOTPEHUH BOmpoca 00 M30paHWM MEpHl MPECeUeHHs TpeOyeTcs
MOMOIIIb 3aIIUTHHUKA.

[Ipoananu3upoBaB MaTeprabl Cy1IeOHON MPAKTUKH, MBI IPUXOJUM K BEIBOJY O TOM, 9TO
IpH OTCYTCTBHM COTJIAIIEHHUS 3allUTHHKAa C I[0JI03PEBAaeMBIM WM OOBHHSAEMBIM,
ciezoBaTens MO0 JO3HaBaTeNb OOpamaioTcs ¢ 3ampocoM B AnBokarckyio Ilamaty o
HAIpaBJICHUY 3aIUTHUKA AJISI y4acTHA B [elie, B TOM YHCIIE B PACCMOTPEHUH XOJaTaiicTBa
00 n30paHuy Mepbl IPECEYEHUsI B BUJIE 3aKIIIOUCHHUS 1101 CTPAXKY.
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B cnyyasx, koraa siBka B CyJeOHOE 3aceaHue 3alllUTHUKA, C KOTOPBIM MOJJ03PEBACMBIA,
OOBUHSICMBIH, €r0 3aKOHHBIH MPEACTABUTEIb JHOO APYTHE JIMLA [0 MOPYYCHHIO WIH C
coryacusi 1003peBacMoro, OOBHHSEMOrO 3aKIIIOUMIIM COTJIAIICHHE O 3allUTe WHTEPECOB
MOCJIEHETO, HEBO3MOYXKHA, a OT 3alUTHUKA, HA3HAYaeMoro B cooTBeTcTBUU co CcT. 50 YIIK
P®, mogo3peBaemblil 100 OOBUHIEMBIH OTKAa3aJCs, CYAy HEOOXOIUMO BBIACHHUTD, 3asiBIICH
JIM TaKOH OTKa3 MOJI03PEBACMBIM WM OOBHHSAEMBIM TOOPOBOJIBHO W HET JIM OCHOBAaHUH JIJIS
TIPU3HAHUS JAaHHOTO OTKa3a BHIHYKIICHHBIM.

Cynps, YCTaHOBHB, YTO OTKa3 OT 3aIIWTHHUKA SIBICTCA HOOPOBONBHBIM, pa3biICHACT
MOJI03peBacMOMY, OOBHHSEMOMY TMOCIEICTBHS Takoro oTkasza. [locime pa3bsCHEHHS
YKa3aHHBIX IIOCIICACTBUH CyIbsi BIIPaBE PACCMOTPETh BO3OYKICHHOE CIICAOBATENeM WU
JTIO3HABATEJIEM XOJaTaiicTBO 00 M30paHMM MeEphl NPECEUCHHS B BHJE 3aKIIOUCHUS TIOT
CTpaXXy WJIH O MPOJUICHUH CPOKa ¢ NEHCTBUs 03 ydacTHs 3alUTHUKA, 32 HCKIOYCHUEM
00CTOATENBCTB, MPEIYCMOTPECHHBIX I 1. 2 - 3,4 - 8 u. 1 cT. 51 VIIK PO.

CrnenoBareiabHO, U3 M3JI0KEHHOTO MBI MOXKEM cJieNaTh BbIBOA, uTo B ctatbe 108 YIIK
P® He ykaspiBacTCs Ha 0053aTEIBHOCT YYaCTHUS 3AIUTHHUKA.

Taxxe I[locranosnenuem Ilnenyma BepxoBHoro Cyma P® Ne 41 He uckmouaercs
yd4acTHe B CyAeOHOM 3acelaHuM IPU PACCMOTPEHUH BOIpoca 00 MU30paHHU B OTHOIICHUH
MOJI03pEBAEMOr0, OOBHHSIEMOTO MeEphl MPECCUeHHMs B BHIEC 3aKIIOUCHHS IION CTPaKy
MOTEPIIEBIICTO, €r0 TMPEACTaBUTEIS OO 3aKOHHOTO IIPEACTABHUTEIsA, KOTOPHIC BIIpaBe
W3JI0KHUTH CBOIO TIO3HUIINIO OTHOCUTEIHHO MEPHI IIPECCUCHHS.

Takum 00pa3oM, IOTEPICBIINI BHE 3aBUCHMOCTH OT KaTETOPUH MIPECTYIIICHUS, CTCIICHA
TSOKECTH TIPECTYIUICHWST W T.OI. oONajgaeT MpaBOM HMETh IIPEICTABUTENSL B CyIeOHOM
3aceljaHny, TJe pelaeTcss BOIPOC, Kacarolluiics IJIaBHBIM 00pa3oM HHTEPECOB APYIoro
JIMIIA, IPUBJICKAIOIIETOCS K YTOJIOBHONW OTBETCTBEHHOCTH.

M.C. CrporoBuu yrtBepxaan: «[IpaBo OOBHHSEMOro Ha 3alMTy BKJIIOYAET IIPaBo
00BHHSIEMOTO HMeTh 3amuTHUKa» [1]. Ha Ham B3rism, mpu paccCMOTPEHHH CYJOM
XoJaTaicTBa 00 M30paHMU MEpHI MIPECEUYEeHUS B BUE 3aKIIOUCHUS IOJ CTPAXy 3AIMUTHHUK
JIOJDKEH Y9acTBOBAThH 00sI3aTEIIBHO.

IMocne 3acmymmBaHWs cieqoBatelss JHOO O3HABATeNlsd, MPOKYpOpa, 3allUTHHKA,
MOJI03PEBAEMOT0 HITH OOBHHIEMOTO, CYIbs OTJIAIIaeT MPEICTABICHHBIC MaTePHAIIBI, TIOCTE
Yero yIauseTcs B COBEIATEIbHYI0 KOMHATY JJISl IPUHSTHS PEIICHUS.

I[lo wuroram paccMOTpeHHs XOJaTaliCTBa BBIHOCHUTCS IIOCTaHOBJICHHE IJMOO 00
VIOBJICTBOPCHUH XOJaTaliCTBAa M W30paHUHM MEpHI NMPECCUCHHS B BUIC 3AKIFOUCHHS O]
CTpaxy, JuO0 00 OTKa3ze B YIOBJICTBOPEHHHM XOJATaliCTBA W H30paHUM WHOH MeEphI
npecedenust, 1ndo o MPOJUIEHUH CPOKa 3ajJiepkaHus Ha 72 Jaca.

IIpu ynoBneTBOpeHMH XOZaTalCTBa M HM30pPaHUU B OTHOLICHMU IIOJIO3PEBAEMOI0 WU
0OBHHSEMOTO MEPHI IIPECeUCHNS B BUAE 3aKIIOUCHHS MO/ CTPaXKy IOCIEAHNIN MePeBOIUTCS
U3 U30JISITOPa BPEMEHHOTO COAEP)KAHUS B CIIEICTBEHHBIN H30JIATOP.

Kak mpaBuiio, mpu npenBapuTEIEHOM CIEACTBHU 3aKITIOUEHHE O] CTpaXy M30mpaercs
Ha JIBa MECs1la, a IPH JI03HAHUN — Ha OJIMH MECHII.

Tarxke WMeeTCsl OTIMYUTENbHAs 4YepTa NpU W30paHUHM 3aKIIOYCHUS IO CTPaKy B
OTHOIIICHUU IOJI03PEBACMOr0. B OTHOIICHHH MO03pEBACMOr0 Takas Mepa IMpeceYeHUs
n3dupaercs Ha 10 CyTOK, MpUYeM B TOCTAHOBJICHUH CYAbS YKa3bIBaeT, YTO B Clydac
MpeIbsBICHUS OOBUHECHHUS CUUTATh 3aKITFOUCHUE O] CTPaKy N30paHHBIM Ha JBa MECSIIIA.

Onnaxo, CyibU O-pa3HOMY J€NIal0T OTOBOPKY B IIOCTAHOBIICHHUHU.

Hanpumep, B oaHoM u3 mnocraHoBieHuil cyneit JleHMHCKOro pailloHHOro cyna T.
Maxaukanel Pl yka3piBaeTcs cieayroniee:

«M30pate A., 16 centsabps 1969 roma poxneHusa, ypoxeHiy r. Maxauxamsl PJI,
mpoXuBaronieMy B . Maxaukana, mp. I'., 79, kB. 9, BpeMeHHO He paboTaroimemMy, paHee
CyIUMOMY, Mepy MPECEUCHUS B BUJC 3aKITIOYCHHS IT0]] CTPaXKy CPOKOM Ha 2 MecsIa, T.€. 10
11 anpens 2016 roaa BKIIOYUTENBHO.

B ciayyae HempeabsiB/ieHHsI A. 00BMHEHHS] B TedeHHe 3 CYTOK €O JHA 3a/iep:KaHus
OH MOJIEKUT HeMeAICHHOMY O0CBOOOKICHHUIO U3-TI0/ CTPAMKHI».
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W3 M310%KEHHOT0 MOXKHO CIENaTh BBIBOJ, UTO 3aKJIIOYEHHE IOJ CTPaXKy CUMTAeTCA
n30paHHBIM Ha J[Ba Mecslia TOJBbKO B CIydae MpPEAbSIBICHHUS I10103peBAEMOMY OOBHHEHHS,
TIOCJIE YETO MPOLECCyaNbHBII CTaTyC 10103peBaEMOr0 MEHIETCsl Ha OOBHHSEMOTO.

B ToM ciydae, ecnu cyabs OTKa3bIBaeT B yNOBJICTBOPEHUU XOJAaTaliCTBa ClIe€JOBATENs
WIH JIO3HABATENsA, OH MOXET B coorBerctBuu ¢ 4. 7.1 cr. 108 VIIK P® wusbpare B
OTHOIICHUH TOJ03PEBACMOTO WM OOBHHSEMOTO MeEpy IPECeUeHHs B BUAE 3aJioTa WM
JIOMaIIHero apecrta. Yaire Bcero, CyIbH «IIpHUOETaroT» K H30paHHuIo JOMAIITHETO apecTa.

Cpok 3amepxaHuss TpOUIEBAaeTCI CyObeH B TeX CcIydasx, Korga 3aJepikaHue
MPU3HAHO MM 3aKOHHBIM U OOOCHOBaHHBIM, OJHAKO MMEETCS XOJaTaHCTBO CTOPOHEI O
MPEIOCTABICHNUH €10 TOMOJHUTEIBHBIX JOKA3aTeIbCTB, CBUACTECIbCTBYIOMNX O HATHIUHU
00 OTCYTCTBHU OCHOBAaHUU NI M30paHUS MEPHI IPECEUSHUS B BUC 3aKIIOUCHUS IO
CTpaxy. B mocraHoBieHHM O NPOJJIEHUH CPOKOB 3a/epiKaHUsl 0013aTEeNIbHO JOJIKHBI
OBITH yKa3aHBI aTa U BpeMs, 10 KOTOPBIX 3a/eprKaHKe IPOJICHO.

[ocranoBneHnue cyapu 00 M30paHUM B KauecTBE MEPhI NPECEUYCHUs 3aKIFOYECHHUS IMOJ
CTpaXy WiIM 00 OTKa3e B YJOBJIETBOPEHUM XoJaraiicTBa MOXET OBITH 00XajJOBaHO B
aneJUIALIMOHHOM TOpSIKE C y4eTOM OcoOeHHOCTeH, mpexycMoTpeHHbIX cT. 389.3 VIIK B
TE4YEHHUE TPEX CYTOK CO JHS €r0 BHIHECEHUS.

Takum 00pa3oM, Ha OCHOBAHHHU BHIIICH3IOKEHHOTO, MBI IIPUXOJUM K CIEAYIONIEMY.
HNmerommecs mpoOedasl B 3aKOHOIATENBCTBE CcyneOHas TpakTHKa 3aIloJHAET
CaMOCTOSTENBHO, CTAIKUBA’ICh C TAKIMH NMpoOelaMu B KaXXIOM KOHKPETHOM ciydae. B
HACTOSIICE BpeMs MOPSIOK M30paHUS MEpHl MPECEUYCHHS B BHAC 3aKIIOUYCHHS MOX
CTpaxy, a Takke MpOJICHWS ee CPOKOB MAaKCHMaJIbHO TOYHO HE YperylHnpoBaH,
0COOGHHO B 4YacTH, Kacarollelcs yJacTHs 3alllUTHHKA IPHU PacCCMOTPEHMM XoJaTaicTBa
cinenoBatenss yubo Jgo3HaBaTens. CyuTaeM HEOOXOAMMBIM Jjsi 0Oojee TOYHOTO
yperynupoBaHUs BOIpoca U30paHus Mephl IPECeUeHUs B BUEC 3aKII0UCHHUS MO CTPaXy
BHECTH M3MEHEHUS B YTOJOBHO-IpoleccyanbHbld Koneke P®. IIpegnaraem qonoiaHUTH
gacTh 3 cT. 108 VIIK P® crnenyronuM npeaiokeHueM: «Xo0JaTaiicTBO HampaBlIseTcs B
COOTBETCTBYIOIIEE aJBOKATCKOE 0Opa3oBaHUE, HAXOMASIIEECs M0 MECTY PacloyOoXeHHUs
paiiloHHOTO WM BOEHHOro cyna». U3 mepBoro npeanoxenus yactu 4 ct. 108 YIIK PO
mpeasiaraeM UCKIFOYUTH CI0BA «ECIH MOCIEIHUN yIacTBYeT B YTOJIOBHOM JEIey.
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CYJIEBHAS BJIACTb, MIPOKYPOPCKHUI
HAJZI30P, OPTAHU3ALIUA
IMPABOOXPAHUTEJBHOU JEATEJBHOCTH

Ob NTHCTUTYTE MHUPOBBIX CYJIEM B ACTPAXAHCKOHN
OBJIACTH
Jdwaukos P.P.

[looukos Pycnan Penamosuyu — macucmpanm,
ropuouyeckull gaxyivmen,
Acmpaxarckuil 2ocydapcmeeHHblil yrugepcumem, 2. Acmpaxans

Annomauyun: 6 cmamve paccmMompeHa OesmenrbHOCb UHCIUMYMA MUposvix cyoell 8
Acmpaxanckoti oonacmu. Ha ocnoge ananusza cmamucmuyeckux OaHHbIX 1o Acmpaxanckou
obracmu oaemcs oyeHKa 3PppekmusHocmu pabomsl 0P2aHO8 MECIHO20 CAMOYNPABIEHUs. 8
COBEPUIEHCMBOBAHUU O0eAMEeNbHOCIU MUPOBLIX CYOell, 4mo NO0360J1em cOeidams 8bl800 O
MmoM, uYmo Ip@ekmusHocmsb OesMenbHOCIMU MUPOBbIX CYOell HANPIMYIO 3a8Ucum om
COYUANLHO-DKOHOMUYECKO20 — DA3GUMUS  Pe2UOHd,  CMeneHu  COBEPUIeHCIBOBAHUS
3axkoHoodamenvbcmea cyovekma P®, ¢unancuposanus OesmenvHoCmu Muposuix cyoel,
Kayecmeda UCNOIHAEMO20 Npagocyous, Kaopo8o2o NOMeHYUand.

Kniouesvie cnosa: uncmumym mMupogulx cyoetl, MUpo8as I0CMuyust, MUPO8oU cyobs.

VIK 342.56

Hauano craHoBneHHs MHCTUTYTa MUPOBOIl rocturuu B CoBpeMeHHO# Poccun npuHATO
cunTaTh ¢ MOMeHTa npuHATHI DenepansHoro 3akoHa OT 17 mexadpst 1998 r. Ne 188-D3 «O
MHUPOBBIX CyIbsiXx B Poccuiickoit @enmeparum» [5, c¢. 141]. [ms ActpaxaHCkoil oOmacTu
NpaBOBasi OCHOBAa HMHCTHTYTa MHPOBBIX CyJel 3akperuisiercsi B 3akoHe ACTpaxaHCKOH
obmactu ot 27 oktaops 2000 Ne 49/2000-O3 «O MHUPOBBIX CyABSX B ACTpaxaHCKOM
oGuactny, Kotopblid B 2005 Toy yTpaTHII CBOIO CHILY, B CBS3H C IPHUHSATHEM HOBOTO 3aKOHA
C OJJHOMMEHHBIM Ha3BaHHeM OT 9 cenTsops 2005 Ne 47/2005-03 [2].

W3 cylecTBEHHBIX U3MEHEHUM MOKHO OTMETHUTH TO, YTO B JAHHON pEAAKLUHU 3aKOHA
MOSABIAETCA 00s3aTeNbHOE HAJIM4YHe 3aKII0OUEHUS Ha JOJDKHOCTh MHPOBOTO CYABH OT
ryOepHaropa obsactu. PaboTa 1o Ha3HaueHHIO Ha JJOJDKHOCTB, @ TAKXKE 110 0CBOOOXKICHHUIO
OT 3aHMMaeMOM JIOJDKHOCTH MHPOBOTO CyIpM OblIa TNepelaHa PYKOBOJHUTEIIO OpraHa
WCTIOJIHUTENIFHON BiIacTH ACTpaxaHCKOH obmacTh. Tak *e, Kak U B MPOLUION peIaKIiy, He
6pL1a popaboTaHa cxema Mo 3aMeIIeHHI0 BPEMEHHO OTCYTCTBYIOIIETO MUPOBOTO CY/IBH.

HeobOxonuMo oTMETHTH, YTO JaHHBIC HM3MEHEHHs B 3akoHe 2005 roja, ycuimBaromme
BIMSIHUE OPraHOB HCIOJIHUTEIBHON BIIACTH Ha JESATEIBHOCTb MUPOBBIX CyJeH, HUKAaK HE
CIIOCOOCTBOBAJIH MOBHIMIEHUIO 3()(HEKTUBHOCTH PabOThl MUPOBBIX CYJIEH, 1a M CYIIECTBEHHO
YXYIUMIN paboTy COOTBETCTBYIOLIETO CY/IeOHOTO armnapara.

B nmanpHelimem ObuiM w3MeHeHus 3akoHa B 2007, 2008, 2011, 2012, 2013,
2014 rogax. B HoBoi#t pegakiuu 3akona ot 04.09.2014 MupoOBO#i Cyabs Ha3HAYACTCS HA
IOIDKHOCTH  [lymoi AcTpaxaHCcKoi oOnacTm 1o TmpeactaBieHuio [Ipencemarens
AcTpaxaHCKOro 00JIACTHOTO cyJa. 3akiioueHue TyOepHaTtopa AcCTpaxaHCKOW 00JIacTu
OoJbIre HE TPEOOBAIOCH.

Buecennble m3menenus B 3akoH ActpaxaHckoil obmactu ot 09.09.2005 Ne 47/2005-0O3
HECOMHEHHO HOCST TIOJIOKHUTEBHBIN XapakTep B YaCTH COBEPIICHCTBOBAHMS 3aKOHOIATEIIHCTBA
MHCTUTYTa MUPOBOHM IOCTHIIMM B ACTpaxaHCKOW OOJNAcTH, MOCKOJIbKY BMEIIATENICTBO APYTHX
BETBEH BJIACTH B JIEATEILHOCTD CYICOHBIX OPTaHOB SIBISIETCS HETIPHEMIIEMBIM.

Wucturytr mupoBoil roctuuu B CoBpemeHHoM Poccum feifcTByer yke mopsaka naBa
Jecstunetus. B cBA3u ¢ 4eM, omMpasch Ha MpPOIIEALINI 3Tanm CTaHOBICHHS MMPOBOI
IOCTHIIMH, MOKHO B TIOJIHOH Mepe ClieNIaTh ONpeJIeNICHHbIE BBIBOJIBI O paboTe JAeATeIbHOCTH
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MHpPOBBIX Cynel, a TakKe pa3padaTbhlBaTh IYTH JAIBHEUIIEr0 COBEPILCHCTBOBAHMS MO
MOBBINIEHHIO 3P QEKTUBHOCTH pPabOThl MHUPOBBIX cyaed. B mesmom, ormsaeiBasich Ha
NPOLUIBIA OIBIT, MOXHO C YBEPEHHOCTBIO YTBEPXKIaTh, YTO MHUPOBOH CyI KaK CyAeOHBIN
opras MoJIHOCThIO cocTosuics [6, ¢. 267].

Eciu obOpatutbess K cTaTUCTHUKE, TO OOJjblIasi 3arpyKeHHOCTb MHPOBBIX CyJIed
CBHJIETENBCTBYET O CHIDKCHUH Cy/I€OHON Harpy3KH IO MOCTYMAOLINM JieflaM Ha paiOHHBIE
(ropomckue) cynpl. YUuTbIBas €XKETOAHYI0 HHTCHCHBHYIO pabOTy IO IIOBBIIICHUIO
3G GEKTUBHOCTH JIESITENPHOCTH MHPOBBIX CyJAeH, KOIMYECTBO €N C KaKABIM TOAO0M
MOHEMHOT'Y HAUWHAET COKPAIIaThCsL.

ITo cocrosamo Ha 01.07.2017 B AcTpaxaHCKOW 00JacTH YHCIO YTOJOBHBIX e,
KOTOPBIX IOCTYIIUIO K MHPOBBIM CcyabaM 3a 6 mecsieB 2017 roxa, cocraBmio 2 141 nemo,
4yTo Ha 8% MEHbIIIe, 4eM 3a aHaJIoruuHbIi nepuoxa 2016 roxa (2313 nen).

IIpumepHO BABOE yMEHBIIMICS O00BEM TIpaXkJaHCKUX JeJl, HaXOoJAIIUXcd Ha
MPOU3BOJICTBE Y MHUPOBBIX cyaed. 3a 6 wmecsueB B 2017 roay OBUIO OPUHATO K
MPOU3BOJICTBY MCKOB M 3asiBICHUH — 5 977, uto Ha 6816 nmen MeHblue, yeM 3a 6 MecsleB
2016 rona (12793 nena).

KonmyectBo nen 00 aAMUHHCTPAaTHBHBIX MNpPAaBOHAPYLICHUSX, paccMaTpUBacMbIe
MUpPOBBIMHU CYAbSIMH, B mepBoM nosyroauu 2017 roma yeBenuuunoch Ha 485 nen, wiu Ha
7,8%, B cpaBHeHHH ¢ mepBBIM moryrogueM 2016 roga (5717 men) u coctaBmino 6202 nena.
Ho 3aro B mepBom momyromum 2017 roma paccMOTpeHO Iel 00 aJMHHHUCTPATHBHBIX
NpaBOHAPYIIEHUAX B IOJHOM oOveMe, a B cpaBHeHmun c¢ 2016 romom — umeercs
HEOKOHYEHHBIX 74 nena [7].

[TonoxurenpHast AuHamuka mokazarenei 2017 roma B cpaBHeHuu B 2016 romom
CBHJIETENBCTBYET 00 3((EeKTUBHOM UCIIOIHEHHH mporpamm [IpaBurenbcTBa AcTpaxaHCKOM
o6JiacTi 1o 00eceueHUIO IESTENbHOCTH MUPOBBIX CYJCH.

Heo0OxoanmMo nmoguepkHyTh, 4TO B mpodieMe 3P (EeKTHBHOCTH IeSTEIbHOCTH MUPOBBIX
cylieil OCHOBHAsI POJIb MPHUHAIJIEKUT dP(EKTUBHOCTH HCTIOIHIEMOTO MPaBOCYAMSI CAMUMH
MHUPOBBIMHU CYJbSIMH, KaYECTBEHHOMY MHOAOOpPY IepCOHaNa Ha JOJDKHOCTH CYIbH, YPOBHIO
COIMAIBHOMN 3aIUThl, MATEPHATBHO-TEXHIIECKOMY 00ECIICUSHHIO.

OCHOBHBIM JI0Ka3aT€JIbCTBOM 3HAYMMOCTH JIESTEIBHOCTH WHCTUTYTa MHPOBBIX CyAed
Uit AcTpaxaHCKOW oOyacTu sIBIsSeTCS BEJOMCTBEHHAs IieneBas nporpamma «MupoBas
IOCTHUINS Ha TEPPUTOPUHU AcTpaxaHCKoit obmacti» Ha 2017-2019 rosr.

[IpropuTeTHBIM HampaBlIeHHEM COIJIACHO JIaHHOH IIeJIeBOil NporpaMMe sIBISETCS
KauyecTBO OTNpPABICHUS IPaBOCYIWss Ha TeppuTOopun AcTpaxaHckoil oOmactn. Ha
OCYIIeCTBIIEHUE TIOCTaBIeHHOM 1enu [[paBuTenbcTBOM ACTpaxaHCKOW 00J1acTH BBIIETSETCS
HeMaJblif 00beM OFO/IKETHBIX aCCUTHOBaHHM, KOTOphIi B 2017 roxy coctasiser 68234 ThIC.
py6ueii, B 2018 u 2019 rr. — mo 58234 Thic. pyoieit [3].

B cBsi3u ¢ BBICOKOI 3HAUMMOCTBIO 3(HEKTHBHON AEATENTHLHOCTH MUPOBOIl FOCTHLIMHM Ha
TeppUTOpUN ACTpaxaHCKOH OONAacTH OpraHsl TOCYHApCTBEHHOW BIACTH YHIENIAIOT 0co0oe
BHUMAHHE CO3JAHHIO YCIOBHH U1 BBICOKONPO(ECCHOHATBHOTO W  ONEPaTHBHOTO
OTHpaBJIeHHs] TpaBocyaus. Tak, HampuUMep, KOJIMYECTBO 3aJI0B CyJEOHBIX 3aceIaHuil u
CITy’KeOHBIX TTOMELIEHHH MUPOBBIX CyJIel, OCHAILICHHBIMHU CPEJICTBAMH BUJICOHAOIIOICHUS 1
OHJIaWH-BUAeoTpaHcasinuel, B 2015 roxy cocTaBisio Bcero 2 eIUHMIBL, & MO0 COCTOSHHIO
Ha 2019 rog nnanupyercs 7 enunun [4].

I'maBeHcTByrOmEH 3agaueil ANl UMHCTUTYTA MHPOBBIX CyAed Ha TEPPUTOPHUH
AcTpaxaHCKOH 00JacTH OMNpeAeNeH0 CO3JAaHue KOpIyca BBICOKOMPO(ECCHOHATBHBIX
MOJATOTOBJICHHBIX KagpOB 10 3aMELICHHIO JOJDKHOCTEH BpPEMEHHO OTCYTCTBYIOIIHX
MHUPOBBIX CyZIeH, a TaK)Ke MOBBIIICHUIO UX KBATU(QHUKAIHUU. [ TOCTI)KEHUS TIOCTaBICHHOM
e TPeIyCMOTPeHa pealn3anus 3aJadyd 10 JOBEICHHIO IPOIEHTHOTO COOTHOIICHHS
MHPOBBIX CyJI€H, HOBBICHBIINX CBOIO KBaJTH(PHUKALNIO OT 00IIero ux gucia 110 97%.

XapakTepHOl OCOOCHHOCTHIO JAHHOW IIENIeBOM MporpaMMbl B AcCTpaxaHCKOM
obmacTu  sBisieTCS  BBIJCJNEHHE  JICHEXKHBIX  CPEACTB s KOMIIGHCAIUH
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KOMaHJAMPOBOYHBIX PAacX0/J0B MHUPOBBIM CYIbSM IIPH NPOXOXACHUU MEPONPHUATHH IO
MEPENoArOTOBKE U MOBBIMICHUIO KBAJIM(UKALINY.

Oco0Ooe BHHMMaHWE ClEAyeT YACIUTb CO3/JaHUI0 HEOOXOAMMBIX YCIOBHH IS
OpraHM3aly AesTeIbHOCTH MHUPOBBIX CyJeil Ha TeppUTOpHH ACTpaxaHCKOH OOJIACTH.
Jns  3TOro mnpeaycMOTpPEHO YBEJIMYEHHE KOJIMYECTBA CIYXKEOHBIX IOMEIICHUH,
00€eCTICUeHHBIX TEXHUYECKUMH CPECTBAaMH OXpaHbl, 10 10 equHuI [4].

HemanoBaxHBIM ~ KpUTEpPHEM  JACATEIBHOCTH  MHPOBOH  FOCTUIMH  SIBIACTCS
obecmeueHne pabOTHl CYHZeOHBIX YYAaCTKOB MHPOBBIX CyIedl Ha TEeppUTOPUHU
AcTpaxaHCKOW o00macTh HWHOOPMAUMOHHBIMM M MaTepHaJbHBIMH TEXHHYECKUMH
CpeNCTBaMU C ILEJbI0 HOBBINICHHS S((EKTUBHOCTH OTHPABICHUS IPABOCYAHS H
OCBELICHHUS JOCTUTHYTHIX PE3yIbTaTOB CPEAN HACEICHUS.

Wrak, nas oOCyLIECTBIICHHS YCIICHIHOW JESATENBHOCTH MHPOBBIX Cyled TpeOyercs
CO3[JaHUE ONpENENICHHBIX YCJIOBHH Ha PErHOHAIBHOM YPOBHE, OT KOTOPBIX HAIPSIMYIO
3aBHCHT YpPOBEHb COIMAIbHO-3KOHOMHYECKOTO Pa3BUTHUsI PErHoHa, KyJIbTypa HaceJeHUs,
npodeccroHaIn3M OpraHoOB rocyJapCTBEHHOM BJIACTH, OCYLIECTBIIIOIINX CBOIO PabOTy Ha
NPUHIUIIAX 3aKOHHOCTH, CIIPAaBEAIMBOCTH U IIPHOPUTETHOCTH MPAB M CBOOOJ YeIOBEKa.
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AIMUHUCTPATUBHOE ITPABO,
PUHAHCOBOE ITPABO, TH®OPMALIMOHHOE
IHPABO

ITPOBJIEMbI HHOPOPMAIIMOHHOM BE3OITACHOCTH
B ITPOHECCE HH®OPMATHU3ALNU OBLHIECTBA
PomanoBckas E.I[.l, 3urypa H.A.2
YPomanoscrasn Examepuna /[mumpuesna — macucmpanm,
uzypa Hadescoa Anamonvesna - Kanoudam opuouieckux Hayk, OoyeHn,

Kagedpa meopuu 20cyoapcmea u npasa, KOHCMUMYYUOHHO20 U AOMUHUCTPAMUEHO20 NPABA,
FOocno-Ypanwckuii cocyoapemeennulii yHusepcumem, 2. Yensnbunck

Annomayua: ¢ cmamve aHATUSUPYIOMCA COBPEMEHHbIE NPOOLEeMbl UHGOPMAYUOHHO
bezonachocmu 6 npoyecce ungopmamuzayuyu obuecmea. Taxowce npedcmagievl
B03MOICHBIE NYMU PeUeHUs SMUx npooem.

Kntouesvie cnoea: ungopmamusayus, UHGOPMAYUOHHOE NPABO, UHDOPMAYUOHHOE
0buecmao, uHgopmayuoHHas 6e30naAcHOCb.

B Hacrositiee Bpemst mpoiiecc MHGOpPMaTH3aLUH C KaXIbIM JTHEM YBEIMYHMBACT CBOU
TEMIIbI, K COXKaJICHHIO, HE Bce c(ephl, 3aTparuBaeMble STUM IIPOLIECCOM, YPETyJIHUpPOBaHbI B
MOJIHOM Mepe. B CBsI3u ¢ 3TUM BO3HUKAET MHOXKECTBO MPOOJIeM, pellieHne KOTOPhIX TpedyeT
COBEpILIEHCTBOBaHUS JCHCTBYIONIETO 3aKOHOIATEIbCTRA, PErYIUPYIOIIEro 3Ty OTPacib.

Llenbro naHHOW CTaThM SIBISIETCS 0030p MpobieM HH(OPMALMOHHOH OE30IacHOCTH,
BO3HUKAIOIIHUX B IIpoliecce MHYOPMATHU3ALNH, a TAK)KE BO3MOXKHBIX ITyTeH MX PEIICHUS.

OnHa w3 3ama4 mporecca MHPOPMATH3AUN 3aKII0YaeTCsl B TOM, YTO IOCYJapCTBEHHAs
BJIACTh JJOJDKHA 00€CHEYNTh IPaXkIaHCKHE TpaBa U CBOOO/BI, 3aIIUTY NIEPCOHAIBHBIX JaHHBIX,
COXPaHHOCTb JTHYHOM U CEMENHOH TalHbl KaXKJOr0 OTAEIBHO B3SITOrO IPa)KIaHMHA, a TAKKe
peann3oBaTh  3alIUTY  HAMOHAIBHOW  WMH(OPMAIMOHHOW  0€30MacHOCTH,  OXpaHy
NIPaBOTIOPSI/IKA W COOJIIOJICHWE 3aKOHOB CTpaHbl. VICronb30BaHME HOBBIX TEXHOJIOTHH B
npouecce pabOTbl C IMEPCOHAJIBHBIMU JaHHBIMH TpeOyeT o0cOoOBIX Mep 3alluThl
MH(OPMAIMOHHOW 0a3bl W KOMIUIEKCA MPOTrPAMMHBIX CPEJCTB OT HECAHKIIMOHHUPOBAHHOTO
JIOCTYIIa U IPOYHX MPOTHUBOIIPABHBIX MOCATATEIBCTB, KOTOPBIE OYIyT 3aKII0YATHCS HE TOJIBKO
B OPraHM3aIIMOHHO-TEXHUUECKIX HOPMaX, HO U IOPUINIECKHX.

WudopmanmonHass 0e30mMacHOCT, HMMeEeT KOMIUIGKCHBIH —Xapakrep. Bo-mepBbix,
pacnpocTpaHsieMble CBeICHHUS JOJDKHBI COOTBETCTBOBATH 3aKOHAM, MEKIYHAPOIHBIM aKTaM
U TaK Janee, TO €CTb COOTBETCTBOBATh MPHHLUIY 3aKOHHOCTH. BTopo#l BaxxHOI
COCTaBJIAIONICH SBIISIFOTCS BOIIPOCHI, CBSI3aHHBIE C TEXHMYECKHM OOecrieueHHeM Iporecca
cOopa, HaxkoIUICHHs, 0OpabOTKH, PacHpOCTpaHEHHUs W XpaHEHMs AaHHbIX. K HUM MOXHO
OTHeCTH MH(OPMAMOHHO-KOMMYHHKAI[IOHHBIE TEXHOJIOTHH.

Ecnm roBopHTh 0 TEXHHYECKOH COCTaBIISIIOIIEH 0€30MacHOCTH, TO Ha MH()OPMALMOHHYIO
6e3omacHoCTs Poccum okazanm OorpoMHOE BIIMSIHHE T'€ONOJIHTHYECKHE W3MEHEHHS B MHpeE.
CrienamucThl CTOJKHYJIUCh C CHUTyaIllied, KOrJa CTajl0 HEBO3MOXKHBIM IPHUMEHEHHE
HEKOTOPHIX Y)K€ ONPOOOBAaHHBIX paHEe TEXHWUYECKHUX PEIICHHH B PE3ylbTaTe BO3HUKIINX
MOJIMTUYECKUX TpOoTHBOpednit Mexay Poccmeit m psnom 3apyOexHBIX cTpaH. B manHOM
ciIydae pedb HAET O 3aBUCHUMOCTH MH(POPMAIMOHHBIX TEXHOJIOTHH Poccum OT 3amagHBIX
Mpou3BoaUTENeH 000PYIOBaHHS M TIPOTPAMMHOTO OOeCTiedeHHsl. DTO TOBOPUT O TOM, UTO
JUISL TIOJTHOIIGHHOTO obecredeHust 6e30macHOCTH MH(OPMALINH CJIEyeT COBEPIICHCTBOBATD
PBIHOK OTEYECTBEHHBIX TEXHOJIOTHH U MPOrPaMMHOr0 oOecrieueHus], MapauleibHO JODKeH
MPOUCXOJUTh IPOLECC COBEPLICHCTBOBAHUS 3aKOHOJAaTenbcTBa Poccuu B HampaBleHUU
CTUMYJIUPOBaHMSI OTEUECTBEHHBIX MPOU3BOAUTENECH. OTO CTHUMYJIUPOBAHHE MOXKHO
NpoHa0II0JaTh B TaKMX NOKyMEHTaX, Kak «/lokrpuHa MH(OpMalMOHHOW Oe30macHOCTH
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Poccuiickoit ®enepaumn» [1] m «Crpaterus pasBuTus HH(GOPMALMOHHOTO OOIIECTBA
Poccuiickoit ®enepanuu Ha 2017-2030 rogp» [2]. OHM HampaBieHsl Ha (OPMHUPOBAaHUE
OezomacHoil cpensl st oOMeHa uH(poOpMaluel, YCTOHYMBOH K HPOTHBONPABHOMY
BO3JICHCTBHIO Ha MH(QOPMAIMOHHYI0 HHQpAcTpyKTypy. Tak B paMKax peaqu3aluy 3THX
aKTOB JIOJDKHA OBITH JIMKBUIMPOBAaHA 3aBUCHMOCTH OTEUECTBEHHOH MPOMBIIIIEHHOCTH OT
3apyO€KHBIX TEXHOJOTHH M MOBBIIIEHO Ka4ECTBO, KOHKYPEHTOCHOCOOHOCTh POCCHHCKHX
KOMIIaHWH. B paMkax BbIICYKa3aHHBIX aKTOB TaK € OTrOBApHBAIOTCS BOMPOCHI,
Kacaromyecst ”HpopManny, KOTopast HOIJIEKHT 3aluTe.

K cosxanenuto, mepcoHaNbHBIE JaHHBIE MPEICTABIAIOT COO0I Ty KaTeropuro, KOTOPYIO
HEBO3MOXXHO B TOJIHOW MEpE OLIEHHTh B JICHES)KHOM BBIPQKEHHH. A OLECHHUTh CTOMMOCTBH
ymepba OT HECaHKIMOHMPOBAHHOTO JOCTYyIAa MPAKTUYECKH HEBO3MOXKHO. [ 'paxkaaHCKO-
MPaBOBBIE CAHKIMHM HE BO BCEX CIydasX COOTBETCTBYIOT YPOBHIO HACTYMUBIIUX IS
rpaxaaHuHa nocneAcTBuil. [lo3ToMy, crneayeT COBEpIIEHCTBOBAaTh IPABOBYIO 3alUTY
NEepCOHANBHBIX  JAHHBIX B CTOPOHY  YCTAQHOBJICHHMS  OTBETCTBEHHOCTH  3a
HECAHKLIMOHUPOBAHHBII OCTYN K MEPCOHAIBHBIM JaHHBIM B paMKaX aAMHUHUCTPaTHBHOTO
WIK YTOJIOBHOTO IIpaBa. YCTaHOBJEHHE YIOJOBHO-NIPABOBOM WM aJIMHUHHCTPAaTUBHO-
MIPaBOBOM OTBETCTBEHHOCTH B OTHOILICHHWM 3all[UThl IEPCOHANBHBIX IAHHBIX BIIOJIHE
YMECTHO B COBpeMEHHOH Poccum, The Tpagunuy yBakeHHMs K YacTHOHM >KHM3HH JIMIA IOKa
eIlle HeIOCTATOYHO YKOPEHUIHCE.

B 2017 romy OBl TPUHAT 3aKOH, BHOCAIIMN MONPaBKH B aIMHUHHCTPATHBHOC
3aKkoHOaTenbcTBO Poccuiickoit @enepanun [3], B KOTOPOM BMECTO OJHOTO COCTaBa
MpaBOHAPYIICHUH MOSBIJIOCH CEMb KOHKPETH3HPOBAHHBIX W PACIIMPEHHBIX COCTABOB.
Tak e CyHIECTBEHHO yBEJIMYEHBl pa3Mepbl aJAMHHUCTPATHBHBIX MITpagoB.
PaccmaTtpuBas  BOIpOCHI  NPaBOBOW  3alUThl  KOH(OHMICHIHMAIBHBIX  CBEACHUMN
MEePCOHANIBHOTO XapakTepa, CIeAyeT OTMETUTh, YTO OHM HE B IOJHOW Mepe OTpaxaroT
COBpEMEHHBIC MOTPEOHOCTH 10 YPOBHIO W TIIyOWHE pPETyJIUpOBaHUs OOLIECTBEHHBIX
OTHOLIEHUH U TPeOyIOT 3HAYUTEIFHOTO COBEPIICHCTBOBAHHUS.

[Mpouecc wuHpOpPMaTH3AMKM NPAKTUYECKUH IOJHOCTBIO TOCTPOGH Ha 3aBUCHMOCTH
COBPEMEHHOI'O O0OIIeCTBa OT COCTOSHHA HWH(MOPMALMOHHOW Oe3omacHOCTH. A st
obecrieueHns: WHPOPMAIMOHHON 0€301MacHOCTH K HMH(GOpPMALMH BBICTABIISIETCS TaKoe
Ba)XHOE TpeOOBaHME KaK €€ JOCTOBEPHOCTh. TaK MbI CTAJIKUBAEMCS C TaKOH MpoOiIeMoil Kak
«amuTa wHOGOpMAMH © 3amuTa OT uHpopmamuu» [4]. Crates 29 KonctuTyrum
Poccuiickoit ®eneparnyu [5] v IpUHATEIE MEKIYHAPOTHBIC aKThI B 007IaCTH TIpaB B CBOOO
YeJloBE€Ka TapaHTHPYIOT IPaBO Ha CBOOOJHBIM IOHWCK, MONYyYCHHH, MPOM3BOJICTBO H
pacnpoctpaHenue MHGOpPMaUK JIIOObIM 3aKOHHBIM cnocobom. Ho cymiectByrorT Tak ke
OrpaHHYeHUs] Ha paboTy C TepCOHANbHBIMH JAHHBIMH Ha OCHOBAaHHMH 3aKOHa
«O mepcoHanbHBIX JaHHBIX» [6] WM CO CBENEHUSMH, COJAEPKALUUMHU TOCYAapCTBEHHYIO
TaifHy, B COOTBETCTBUH ¢ 3aKOHOM «O rocyaapcTBeHHOH TaitHe» [7]. [lomydaem, aro qocTtym
K wHpOpMaIMu MOJKeH OBITh CBOOOJEH, HO, OJHOBPEMEHHO, COJEPKHTCS TepedeHb
MHPOPMALINH, pacTpOCTpaHEHHE KOTOPOH OTpaHMYEHO 3aKkOoHOM. W3 3Toro ciemyer, 9To
JIeITeNIFHOCTh 110 00ecleueHnI0 MH(POPMAIIMOHHONW Oe30MacHOCTH J0JDKHA OBITH CTPOTO
3aKpeIIeHa B 3aKOHOAATENbCTBE U JETANbHO PErIaMEHTHPOBAThCS HA KAKJJOM YPOBHE.

Ha ocHoBaHUM BBIIEU3NIOKEHHOTO MOXHO MPUNHTH K BBIBOAY, YTO TIPOLECC
MH(pOpMATH3ALMN HEPa3pBIBHO CBSI3aH C pPa3BUTHEM WH(GOPMAIMOHHBIX TEXHOJOTHH,
YTO BEAET K BaXHOMY BOIPOCY 00 OCYIIECTBICHHHM MH()OPMAIMOHHON 0€30MacHOCTH,
poNb W 3HAYMMOCTh KOTOPOH € KaXIBIM JHEM TOJIBKO Bo3pactaer. llosTtomy
HEOOXOAMMO INTAHOMEPHOE COBEpPIICHCTBOBAHHWE HE TOJIBKO €€ TEXHHYECKOH
COCTaBJISIOLIEH, HO U TIPABOBOM.
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MNPOBJIEMbI IPUMEHEHUS MEP A/IMUHUCTPATUBHOTI'O
MHNPECEYEHMUS CIIEHUATIN3UNPOBAHHBIMU OPITAHAMM
B POCCHUH
Enanuen C.B.

Enanyes Cepeeii Buxmoposuu — oupexmop,
npedcmasumenscmgo Yenabunckozo cocyoapcmeennozo ynusepcumema, 2. Kypean

Annomauyun: 6 npedcmasieHHol cmamove npeonaeaemcs asmopcKuti N00X00 K peuleHuro
npobiembl  3aKOHHOCMU — NpU  NPUMEHEHUU Mep  AOMUHUCMPAMUBHO20 — Npeceyenus
VHOIHOMOYEHHbLIMU — Opeanamu. B pesyibmame npoge0eHH020 UCCLe008AHUS  ABMOD
npuxooum K 6vleody, O JUKGUOAYUU PA3TUYHLIX UHMEPHpemayuu HOpM npasa 6
NPUMEHEHUU HOpM npeceduenusi HeobXooumo 0Oone uemue NPONUCAMb OCHOBAHUS ONlsl
npumenenuss Oannvix mep 6 KoAIl. Ha ocHoee Oanubix Mmep 6 cOOmMEemcmeuu ¢
Mpebo8AHUAMU PA3ZGUMUSL 2DAICOAHCKO20 00UeCmea HeoOX00UMO co30amb 00UeCmeeHHbLE
opeaHusayuu  NpU  MECMHLIX  MYHUYUNAIUMemax Oas NpoeepKu  000CHOBAHHOCMU
NPUMEHeHUs. Mep AOMUHUCMPAmueHo20 npeceyenus. Ilpu smom aemop ykaszvleaem, 4mo
YIeHAMU OAHHO20 OpPeaHa OOJXCHbL CMAMb  2PANCOAHCKUE  CReYUANUCMbI-IOPUCTIbL
usbupaemvle 00uecmeom Ha cpok 0o 3 nem.

Knwuesvie cnosa: 3axonnocms, npagogasi uHmepnpemayus, Mepvl HpeceveHus,
CReyUanu3Upo8aHHble OP2aHbl, 0OUECMEEHHOE 63AUMOOCUCImBUe.

Heo6xomumMo OTMETHTH, YTO HCCIECAOBAHUS TNPUMEHEHHS Mep aJIMHHUCTPATHBHOTO
npecedeHust 00paInaroT Hac K Mpo0ieMe 3aKOHHOCTH NPH OCYLIECTBICHUH JTaHHOTO BHA
MPaBOMPUMEHHUTEIBHON JICSTEIEHOCTH.

[TpoGiema 3aKOHHOCTM — OJHAa W3 LEHTPAIBHBIX NPOOJIEM HOPUCHIPYACHIUU.
Bonpmioe BHHMaHHE BOIpocaM 00ECHeYeHHs 3aKOHHOCTH B TOCYJapCTBEHHOM
yOpaBJIeHUH YIENAI0Ch B aJMHHHCTPATHBHO-TIpaBOBOH Hayke [1], He oO0oiineHs!
BHUMaHHEM M MpOOJIeMbl COONIONEHUsI MpaB U CBOOOJ TpaxaaH B JeATCIbHOCTH
MIPaBOOXPaHUTENBHBIX OpraHoB [4].

TeMa 3aKOHHOCTH B paspe3e NPHMEHEHHS Mep aJMUHUCTPATHBHOTO IPECCUCHHS
OCTaeTcsi MalloMcCleIOBaHHOW. BMmecTe ¢ TeM aKTyalnbHOCTh pa3pabOTKM JaHHOW
npobyiemaTukn HecomMHeHHa. OHa oOycloBJIeHAa caMMM MacImITaboM NPUMEHEHUS Mep
aIMUHHUCTPATHBHOTO IPECEYEHUs, UX BTOP)KEHHEM B c(epy pa3sHOOOpa3HBIX INpaB U
3aKOHHBIX HMHTEPECOB (M3HYECKUX M IOPUIMYECKHX JIUI, MAaCCOBBIMU HAPYIICHUSIMH
TpeOOBaHMI 3aKOHA NMPH pEATH3aIUN PACCMATPUBAEMBIX CPEACTB MPABOOXPaHbI, O YeM
CBHJIETEIILCTBYIOT MHOTOYHCIICHHbIE KaJIOOBl U MCKHU, TI0JJaBacMble B CyJIbl, MaTepUabl
MPOBEPOK  IMPOKYpaTyphl, KOHTPOJIBHO-HAA30PHBIX  OPTaHOB W  PE3yJbTaTHI
BEJIOMCTBEHHBIX POBEPOK.

ITo manHO# mpoOieMaTHKe HAMUCAHO TOCTATOYHO MHOT'O WHTEPECHBIX HAYYHBIX padoT,
PACKpBIBAIONINX PA3MUYHBIE ACHEKTHl HMOHATHS - «Mephl mpecedeHus». Kaxkmas pabora
packphIBaeT 0COOYIO MPEIMETHYIO CTOPOHY HOAHATOTO Bompoca. K TakuM paboTaM MOXKHO
otHectH paboTel: C.C. Anekceesa, JI.H. baxpaxa, C.A. bapaHoBa 1 MHOTHX JPYyT'HX.

OOpartiM BHHMaHHWE W Ha OJHOCTOPOHHOCTb HAy4YHBIX pa3pabOTOK MpoOIEeMbI
3aKOHHOCTH NPUMEHEHUs Mep aJMUHUCTPATUBHOIO IpeceueHus. B HUX Jenancs akueHT Ha
obecrieueHne mpaB W CBOOOJ 4YeNOBEKAa M IpakJaHWHA NPU pealii3alid dTHX IMPaBOBBIX
CPE/ACTB, HO B MEHBIIEH Mepe HCCIIeN0BaHbl CIOCOOBI OOecredyeHHs 3aKOHHBIX MpaB
IOPUANYECKUX JIUII, K KOTOPHIM NMPUMEHSIOTCS pa3HOOOpa3Hble Mephl aIMHHUCTPATHBHOTO
npecedeHust [5]. 3aKOHHOCTh B paccMaTpuBaeMoil cdepe Mpeanosaraet coOoeHe
MIPaBONPUMEHNTENIEM HOPMATHBHBIX TPEeOOBAHWH, ONPENENAIONINX IIPABOBOM PEXKUM
JEATCIIBPHOCTH OPTaHOB, JOJDKHOCTHBIX JIMI, YIOJHOMOYEHHBIX IPUMCHATh MEpHI
aJIMUHUCTPATUBHOTO TIpecedeHHs (MOPSOOK HAAENCHHs M pPealn3alud IOJHOMOYHH,
COOTI0ZICHNE YCTAHOBJICHHBIX PETJIAMEHTOB U T.1I.).
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UccnenoBanue mpobieM 3aKOHHOCTH HPH NMPUMEHCHHH MEp aJIMUHUCTPATHBHOTO
MpeceUCHHs MpeJIoiaracT OoOpaleHue K CaMOMYy IMOHSTHIO 3aKOHHOCTH. B Hamieit
MPaBOBOY JIUTEpaType JIUTEIBHOEC BpEMs TOMHHHPOBAJ B3IJISAA Ha JTaHHBIA ()EHOMECH
KaK Ha HCYKIIOHHOE COOJIIOJICHHE 3aKOHOB M COOTBETCTBYIOIIUX WM HHBIX IHPaBOBBIX
aKTOB  OpraHaMH TOCYJapCTBa, JOJDKHOCTHBIMH  JIMIAMH, TpaxJaHAMH U
00IIeCTBEHHBIMU OPTaHU3AIIAMHU.

Takoe TOHUMaHWE — WHTEPIpPETAlHUs W3BECTHBIX JICHWHCKHUX MOJOXEHHH O
HEOOXOIMMOCTH CTPOKAHIIEro coOIIOICHNU 3aKOHOB U MPEAMUCAHNN COBETCKOM BIACTH U
HE pacKpbIBaeT BCETO OOTraTCTBa MOHATHS 3aKOHHOCTH. TeM caMbIM MOYKHO YTBEpPXKIATh,
YTO C pa3BUTHEM IPABOBOI HAYKH BONPOCHI, CBS3aHHBIC C MPUMEHEHHEM Mep IMpecedeHus
TIPOIOJDKAI0 OCTABATHCS AKTyaJbHBIMHU HA HACTOAIICE BPEMS.

B mnamem ke ciydyae MbI MOCTapaeMcs paccMOTPETb MEphl aIMUHUCTPATUBHOTO
MPECEYCHUs TMOJ YIJIOM O00eCreueHHsl 3aKOHHOCTH TMPH MPUMCHCHHH JaHHBIX MeEp
CHCIHATM3UPOBAHHBIMYU YIIOJTHOMOYCHHBIMU OpPTaHAMH.

AIMUHUCTPATHBHO-TIPUHYAUTCILHBIE ~ MEpPBI  SIBJISIOTCS ~ CPEICTBOM  OXPAaHBI
OOIIIECTBCHHBIX OTHOIICHHA OT BO3MOXHBIX HAPYIICHHH, HACTYIUICHUS BPEIHBIX
nocneAcTBU. PeanbHble NpaBOHApYIICHUs CTaBAT TIOJ HEMOCPEACTBEHHYIO YIrpo3y
OXpaHsieMble OOIIECTBEHHBIC OTHOIICHUS W MPUYMHAIOT UM Bped. MHTepechl WX 3amIuThl
TpeOYIOT HEOTIIOKHOH MOMOIIN CO CTOPOHBI TOCYNApCTBa, KOTOPOE OKAa3bIBAaeT €€ B BHIE
mpecedeHns ACWCTBHUM, HapyIIAIOUINX MpaBoBbIe mpenmucanus. CyTh TOZOOHBIX Mep
aIMUHUCTPATUBHOTO TIPHHYXICHHUS, COCTOUT B «IPUHYAUTEIFHOM IPEKpaIICHUN
MPOTHBONPABHBIX  JEHCTBUI, HApYyMIAIOMINX YCTAaHOBJICHHBIA TOpsimok». LlexeBoe
Ha3HAaYeHHE Ha3BaHHBIX CPEJACTB ONPEACNTWIO W WX HaUMEHOBaHHUE -  MEpHI
aJMUHUCTPATUBHOTO IpecedeHus [6, c. 137].

ITo muenuto C.C. AnekceeBa, 11000€ MpUMEHEHUE MEp MPECEUEHUs] COMPOBOXKIAETCS
BOIPOCOM 3aKOHHOCTH U OOOCHOBAaHHOCTH IPUMCHEHHUs. B cBoel paboTe aBTOp yKa3biBal,
YTO «IOHSATHE 3aKOHHOCTH XapaKTepU3YeT MPaBOBYIO JACHCTBUTEIHHOCTH, B3SITYIO TOJ
YIJIOM 3pEHUsl TMPAKTUYECKOTO OCYIIECTBICHUSI MpaBa, WJACHHO-TMOJUTHIECKUX OCHOB
MPaBOBOW CHCTEMBI, €€ CBS3H C OCHOBOIOJATAIOIIMMHU OOIIECTBEHHO-TIOIUTHICCKIMU
WHCTUTYTaMH, C TIOJIUTHYECKUM PEXAMOM AaHHOTO obmiectBay [7, c. 217]. K ykazanHOMY
MOXXHO JO0aBHTh, 4YTO 3aKOHHOCTh B pPacCMaTPHBa€MOM AacIlleKTe OIUpaeTcss Ha
(hyHIaMEHTAIFHYI0 OCHOBY JAHHOTO IIOHATHS, KOTOpas 3aKI0YacTcs B COOJIOJICHUH
YIOJTHOMOYEHHBIM OpPTaHOM HOPMATHBHBEIX TPeOOBAaHUH, ONPENCIAIONINX IPABOBOM PEKUM
aJIMAHUCTPATUBHOTO JCHCTBUS W JETUTHUMHOCTH aJIMHHHUCTPAaTHBHBIX HOpM. [lomywaercs,
YTO 3aKOHHOCTh BO3HHMKAET MPH OMPEACIEHHOM YCIOBHUHU, KOTOPOE B CBOIO OUepeIb BOMpaeT
B ce0si TpU COCTaBHBbIE YacTH JEHUCTBHUS, COCTOSIIETO M3 aKTyallbHOCTH 3aKOHOB, HX
JIETUTUMHOCTH U MPaBOBOro pexxuMa [8, ¢. 157-165].

VIMeHHO 3TOT IPABOBOI PEXKUM 00CCIICUNBACT ONPEACICHHYIO chepy IPUMEHEHUS HOPM
mpaBa MW OMNpeaeNsieT Kpyr CyOBeKTOB HMX NPUMEHEHHs W HUCTIONHEHHs. lIpuTomM Hamo
YUUTHIBATH, YeM CHJIbHEE aIMHUHUCTPATHBHASI MEPA 10 KPYTy CBOCH CAHKI[HH, TEM YK€ KPYT
YIOJHOMOYEHHBIX OPTaHOB H JOJDKHOCTHBIX JIHII, HIMEIOIIMX MPAaBO HA e¢ MPUMEHCHHE.

B cBs3u ¢ atuMm mpenacrasisieTcss uHTepecHod nosuuus B.H. Omapuna o Ttom, yto B
OCHOBE OTHECEHUS TOTO WJIM WHOTO OpraHa HMCIOJIHHUTEILHOW BIACTU U YIIOJTHOMOYEHHBIX
JTIOJDKHOCTHBIX JIMII JTaHHBIX OPTaHOB K CHCTEME OPraHOB 00ECICUMBAIOIINX MPABOTIOPSIOK
JNEKUT O0A3aHHOCTh MPHUBICYCHHS K  aJIMHUHHCTPATUBHOH OTBETCTBEHHOCTH  3a
MIpaBOHAPYIICHUS, MTyTEM NPUMEHEHUSI B HEOOXOAMMBIX CITydasx Mep HEMOCPeICTBEHHOTO
npuHyxaenus [9, c. 13].

Cornacno Yka3y llpesunenta Poccuiickoii @eneparuu ot 09.03.2004 Ne 314 (pen. ot
28.09.2017) «O cucreme u CTpYKType ¢eaepaibHbIX OPTaHOB HCTIOJHUTEIHLHOUW BIIACTHY
[10], rocymapcTBeHHBIE OpPTaHbl BIACTH W WX JOJDKHOCTHBIE JIMIA COCTaBIISIFOT OCHOBY
TOCYIapCTBEHHON cHCTEeMBI W (aKTHYECKH SBIAIOTCA CaMBIMH MHOTOYHCIICHHBIMHU
cyObekTaMu B 00JacTH MPHUMCHCHHS aJMHHUCTPATHBHOTO pecypca B BHAC Mep
aJIMUHUCTPATUBHOTO TipeceucHus. FIMCHHO Ha MpeICTaBUTEICH BIACTH JIOXKHUTCS OpeMs He
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TOJIbKO TNPHUMEHEHHUS CHEelUAIbHBIX MEpP, HO OTBETCTBEHHOCTb 3a COXPAaHHOCTb U
COOJIIO/ICHHE TPAKIAHCKUX MIPAB.

Ja, Hamo OTMETUTb, YTO 3a OpraHaMu TOCYJAapCTBEHHON BJIACTU COXPAHSIIOTCS
OOIIMPHBIC TOJIHOMOYHWS HAa MPUMEHEHHE Mep aJIMHHUCTPATHBHOTO TPHHYXICHUS K
IIUPOKOMY KPYTy (PU3MUYCCKUX W FOPUIUYECKUX JIMIl B PA3IMUYHBIX cepax JesITeIbHOCTH.
[IpeBpamenne Takol BO3SMOKXHOCTH B PEATbHOCTH MIPEIONAracT B 00s3aTeIbHOM MOPSIKE
COBEpILICHNE ONPEACICHHBIX AaKTHBHBIX MJEUCTBHHA TOCYNAapCTBEHHON aIMUHHCTPAIIUN
YCHIINTh CBOE BIHMSHHE, PAa3pelIUTh MPOOJIEeMBI OXpaHBI IIPABOMOPSIKA CHIIOBBIMH
cnocobamu, AeUCTBYs B 00xox 3akoHa. [To Bepakenuto J[.H. Baxpaxa, 3mecs nposiBieHue
HapyIIeHUH TpaB U CBOOO TpakJaH, MPUMEHEHHE Mep aJMHUHUCTPATUBHOTO IIPEeCcedeHus,
HE COOTBETCTBYIOIIMX OIACHOCTH MPEIOTBpAIIaeMON Yrpo3bl. DTO XapaKTEpPHO IS BCEX
TOTaJIUTAPHBIX TOCYAAPCTB. BIOPOKpATHYECCKHIA ATOM3M JTaeT O ceOe 3HATH MPEHEOPEKCHUEM
K 3aKOHY, HAPYIICHUSIMH MPaB rPaxkaH, KOPPYIIHEH, 3I0YyIOTPEOICHUSIMH BIACTH.

Heo6xomuMocTh U 3aKOHHOCTh MEp aJMHHUCTPATHBHOTO TPECCUCHHS MPEANOIArarT
OTIpEJICNICHHYI0 TPaBOBYIO TMpOLEAypy, KOTOpas B CBOEH OCHOBE OIUpaeTcs Ha
KOHCTUTYIIMOHHBIE TOJI0XKEHHS MPaB U CBOOOI Tpax/JIaHHHA.

JIOMKHOCTHOE JIMIIO MOET TPUMEHUTh TOJBKO Te MPUHYIUTEIbHBIE CpEeJCTBa
MpeKpamleHnss MPOTHBONPABHOW CHTYallWMH, KOTOPHIC YCTAHOBICHBI 3aKOHOM. Mephl,
OTpPaHMYMBAIONINE TIpaBa W CBOOOABI TpPaXkIaH, yCTAHABIMUBAIOTCS B COOTBETCTBHH C
Koncrurynueit Poccuiickoit ®@enepariu Tobko ¢eaepaabHpIM 3aK0OHOM. ClieZIoBaTeNBHO,
NPUMEHCHUIO TOIJIeKaT MEpHl aJMHHUCTPATHBHOTO NPHUHYXICHUS, IPEIyCMOTPCHHEIC
KoAIl P®, xonexcamu Poccuiickoit @enepanmu u qpyrumMu GenepatbHBIMA 3aKOHAMH.

3aKOHHBIM MPU3HACTCS MPUMEHEHUE MEPhl aJIMUHUCTPATUBHOTO MPECEUCHUs, €CIN €CTh
OCHOBaHHs, MPEAYCMOTPEHHbIE 3aKOHOM. I[IpaBONpHUMEHUTENb JOJDKEH YYeCTh Halndue
BCEX OOCTOATENBCTB, CIYXKAlIMX OCHOBAaHWEM I pPEeAM3allud OMNPEJEIICHHON Mephl
aJIMUHUCTPATUBHOTO TmpecedyeHuss. HeoOXoauMocTh 00paTHTh BHHUMAaHHE Ha MpoOIeMy
1enecoo0pa3HoCTH MPUMEHEHUS TOW WM WHOW Mephl aJIMUHUCTPATHBHOTO TMPECEYCHHUS
oueBuHA. OpraHaM 3aKOHOJIATENIFHOMN, HCIIOJHUTEIBHOM U Cy1eOHON BIaCTH JOJKHO OBITH
JTIO3BOJICHO TOJBKO TO, YTO pa3pemieHo 3aKOHOM, OTPEACISIOIINAM HX CTaTyC, KOMIIETCHIIUIO,
MOJTHOMOYHSI. DTH OpTaHbl BIPABE YCTAHABIMBATEH IIO3BOJIIEMBIC UM 3aKOHOM 3aIlpeThl, HE
mocsTapIe Ha rapaHTupoBaHHble KoHctutymumeir P® mpaBa m HWHTEpecHl TIpaxkIaH.
3aKOHHOCTh - aTPUOYT CYNISCTBOBAaHHS W PA3BUTHS JIEMOKPATHYCCKH OPTaHU30BAaHHOTO
obmectBa. OHa HeoOXoamMa Ui oOecmedeHHs] CBOOOIBI W peau3alld IMpaB M CBOOOT
rpaxnad, oOpa3oBaHus W (YHKIHOHHPOBAaHUS TPaKTAHCKOTO OOIIECTBa, HAYYHO
000CHOBAaHHOTO TIOCTPOCHHS W  pAIMOHAJBHOW  JIEATEIHbHOCTH TOCYJapCTBEHHOTO
Mmexanusma [11, c. 13]. JIo/KHOCTHOE JHII0 YIIOJTHOMOYEHHOTO OpraHa MpH NPUMEHEHHH
Mep aJIMUHUCTPATUBHOTO MPECEUYECHUs JOJKHO YUUTHIBATH BECh CEKTOP MPaBOBBIX HOPM,
KOTOpbIE MOTYT OOECIeYUTh 3aKOHHOCTh €ro JEHCTBUA W B TOXE MOMEHT JOJIKEH
YYHTHIBATh JIPYTHEe HOPMBI, OXPAHSIIONINE TPa)KTaHCKHE MpaBa W CBOOOABI TpakJaHUHA K
KOTOpOMY TPHUMEHSIOTCS BBIIIE YKa3aHHbIE Mepbl. [Ipu 3TOM Tak k€ HeoOXoIuMo
MOHUMATh, TJIe HaXOISITCS TPAHUIBI CBOOOIHOTO YCMOTPEHUS B NEATCIBHOCTH CYOBEKTOB
NpPUMEHEHUS Mep aJMUHHCTPAaTUBHOIO TmpeceyeHus. B ogHMx ciaydasx 3akoH
YCTaHABJIIMBAaCT BO3MOXKHOCTH JUIsi BBIOOpPa BAapHAHTOB pEHICHUS Uil TMPEKPAaIICHUS
MPOTUBONPABHON CHUTyallMd. 3aKOHHBIM MpPHU YCIOBUM NPEKpalIeHHs MNPOTHUBONPABHOM
CUTyallud MOXET OBITh pelleHHe KaK O INPUMECHCHUHW, TaK W O HEIPUMCHCHUU
OPUHYAUTEIBHOM  Mepbl. B pyrux  ciydasx  3akOH  3aKpeIuiieT  KECTKYIO
MPABONPUMEHUTEIBLHYIO MOJIENb MOBEJACHHS, HE MO3BOJISIONIYI0 OpraHy HCIOJHUTEILHOMN
BIIACTH (JOHDKHOCTHOMY JIUITY) YKJIOHUTHCS OT YCTAHOBJIEHHOTO MPABOBOTO UMITEPATHBA.

B 3HaunTensHOM Mepe peXuM 3aKOHHOCTH 3aBHUCHT OT IIPABOMEPHOCTH JIEATEIBHOCTH
OpraHoB (JIOJPKHOCTHBIX JIWI]), YIOJHOMOYEHHBIX MPHUMEHATh MEpPhl aIMUHUCTPATUBHOTO
MIPUHY X ICHUS.

Tax ke He00XOAUMO YCHIIUTh HHCTHTYTHI IPAXKIAHCKOTO OOIIECTBA, KOTOPHIC MOTIIH OBl
UCIIONHATh (DYHKIUIA CAEpKUBaHUS © TNPOTUBOBECOB. JlaHHBIE WHCTUTYTHI JTOJIXKHBI
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00pa3oBBIBATLCS NPH MYHUIMNAIUTETaX B KauecTBE OOIIECTBEHHBIX OpraHu3auuii u
JIOJDKHBI CIIOCOOCTBOBATH KOHTPOJIIO 32 CIEHHAIM3UPOBAHHBIME OpPraHaMH M CIEpKHBATh
Npe/ACTaBUTENCH JaHHBIX OPraHOB OT 3JIOYNOTpeOJICHMH TIpM TNPUMEHEHHH Mep
aIMUHHUCTpaTUBHOTO Mpeceduenus [12, c. 134-137], uto sBusieTcs OCHOBHOM mpoOiemMon B
COBPEMEHHOW HayKe aJMHUHHMCTPAaTHBHOTO mpaBa. [Ipu 3TOM HeoOXoauMoO J100aBUTH, YTO
JaHHBI OpraH OOKEH (yHKIMOHMPOBAaTh HAa OOLIECTBEHHBIX Hadalax W JOJDKCH
(opMHpOBaTECSI W3 CIEHUATNCTOB-IOPHUCTOB, HE HMCEIOIMIMX KaKHX-THOO CBA3EH C
MPaBOOXPAaHUTEIHHBIMU OPTaHAMHU.

Oto obecrmeunT ONpEAETICHHYI0 HE3aBUCUMOCTh. Iloka 3TH oOpraHel eme He
c(hOpMHUPOBAHEL, TPAXKAAHE 3AUIUIIAIOT ceOs OT Mep MpecedeHus ToObpME criocobamu. Kak
MOKAa3bIBACT MIPAKTHKA COBPEMEHHOCTH, 3aKOHHBIX CIOCOOOB MPENOTBpAILaTh MPUMECHEHHE
Mep aJIMUHHCTPATUBHOIO IPECEUCHHs CO CTOPOHBI YIOJHOMOYEHHBIX OpPraHOB HET, U
TpaXaaHe B CHJIY O3TOrO OOCTOSATEIbCTBA BBIHY)K/AEHBI 3allWIaTh CBOM IIpaBa OT
3710yNOTPeOJICHNIT CO CTOPOHBI OPTAaHOB, MCIOJHSIOIIMX CBOM CIIy)KE€OHbIE OOS3aHHOCTH,
P ITIOMOIIH JOCTYITHBIX CPEJICTB MacCOBOW MH(OPMAIIHH.

B cuny BblecKka3zaHHOTO HEOOXOJMMO MPOBECTH OOHOBJIEHHE HOPMATHBHOW Oasbl st
(hopMHpOBaHUS CHUCTEMBI CAEPKEK U MPOTHBOBECOB, OTPaXKAaIOLIEH MOTPEOHOCTH 3alHUTHI
OOIIECTBEHHBIX OTHOIICHWH OT Yrpo3 HENPaBOMEPHOTO NPHMEHEHHUS MEp INpEecedeHHS.
OOHOBJIEHNE W BBICTPAaUBAHMUE CHCTEMBI IIPABO IPHMEHEHUS] 00ECHEYNT NMPUMEHEHHE Mep
aJIMUHUCTPATUBHOTO JACHCTBHSA HOPMATHUBHBIM CTaHAAPTaM M COOJIOJCHHE 3aKOHHBIX IIPaB
¥ HMHTEPECOB TPaXXJaH M IOPUIMUYECKHX JIMI B IPOIECCe peaM3aliil 3THX Mep. IJTo
obecrieynT ycTounBoe (YHKIMOHHPOBAHHE PEKHUMa 3aKOHHOCTH B cdepe NPUMEHEHUS
Mep aJMHHUCTPATHBHOTO IPECeueHUs Kak BaxkHedmero ycioBus 3()(EeKTHBHOCTH
NPaBOOXpAaHUTENbHOW cuctembl Poccun. B 3ToM ciaydae MBI MOXEM TOBOPUTH 00
o0ecreyeHnn MIpaBoOBOTO COOTBETCTBUA NPUMEHEHHUS Mep aJMUHUCTPATUBHOTO IIpECeueHHs
CHCTeMe MPaBOBOT0 roCyIapCcTBa.
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KOH®JIUKT UHTEPECOB KAK OB BEKT
AHTHKOPPYIIHMOHHOI'O KOHTPOJIA
bopucosa H.B.

bopucosa Hamanua Braoucnasosua - macucmp,
Mockosckuti cocyoapcmeennviil yuugepcumem um. M.B. Jlomonocosa
Bovicuas wixona eocyoapecmeennoco ayouma (paxyremem), 2. Mockea

Annomayun: peanbHyl0 ONACHOCMb KOPPYNYUOHHLIX Yy2po3 0aa cospemennoi Poccuu

mpyono npeygeauvums. Jioboe necamugHnoe sAeaeHUe 00WECMBEHHO-NOIUMUYECKOU U
20Cy0apcmeenHo-npasoBoll JICU3HU OEMOHCIMPUPYem C8010 HEPA3PLIBHYIO C643b C
Koppynyueti. B kpuzuce nonumuueckoiu eracmu, 6 pocme meppopusma, 6

MEJICIMHUYECKUX U HAYUOHANbHLIX 6OCHHLIX CMOJIKHOGEHUAX, 60 6CeX 2POMKUX U
ONACHBIX IKOHOMUUECKUX CPbI8AX 00A3AMENbHO O00HAPYIHCUBAEMCA (KOPPYNYUOHHYIIL
cneoy.  Koppynyus — evicmynaem  He  MONbKO — CAMOCMOAMENbHLIM — MAICKUM
npecmynieHuemM npomue KOHCMUMYYUOHHbIX NPA6 U c60000 4en06exa U 2panicOaHuud,
npecmynieHuem npomug 2ocyoapcmeennoi enacmu u m.0. Ona xapaxmepusyem co6ou
CROCO6 JCU3HU, NOCMPOEHHOU HA 0OMAHe U MOUuleHHUYecmae.

Kniwouesvle cnosa: xongnukm unmepecos, anmuKoOppyNYUOHHbIL KOHMPOLb, KOPPYNYUS,
npomusooeticmaue KOppynyuu, 20cy0apCmeeHHblLil CyHCauuil.

IIpesunent Poccum B.B. IlytuH Ha 3acenanuum CoBeTa MO NIPOTHBOJEHCTBHIO
KOPPYIIMH OTMETHJI, YTO JEHCTBYIOLIEEe AHTHKOPPYNIHMOHHOE 3aKOHOAATEIhCTBO
Poccum oTBeyaeT BceM CyLIECTBYIOLIMM CTaHAapTaM U TpeboBaHusM. Ha ceroaHsuHuii
JIeHb yIaJoch BHEAPUTH MEXAaHH3MbI, KOTOPBIE IOMOTAIOT BBISIBUTH KOPPYHIIMOHHBIE
CXeMbl Ha J000M ypOBHE M BOBpEMs pearupoBaTh Ha HHUX, a NMPH HEOOXOAMMOCTH -
M30JIUPOBATH KOPPYIIIHOHEPOB.

Ilocnennue rpomMkue Jena MO TPECTYIUICHHSAM KOPPYNIHMOHHOW HAINpaBIeHHOCTH
MOKA3BIBAIOT, YTO B BOIIPOCE AaHTHKOPPYNIMOHHOW OOpHOBI MMMYHHTETa HET HH y KOTO.
IIpu wHOM OBl packiage TyOepHATOPOB W JPYIMX BBICOKOINOCTABJIEHHBIX JIMII HE
MpUBJIEKaTd OBl K OTBETCTBEHHOCTH, a BONPOCH IO HMX MPOCTYIKaM pEIIaJNCh Obl
KyJTyapHO, HE BBICTaBIISIA Ha BceoOIiee 0003peHwe.

Bo Bcex Tpex cmoco0ax MPOTHBOIEHCTBHSA KOPPYMIHHU (E€BPOMEHCKOM, a3MaTCKOM MU
€BPA3UICKOM) JIETKO MTPOCMATPHUBAIOTCS TAPMOHISI MIIH IPOTHBOCTOSTHHIE TOCYApCTBEHHOTO
oUIINATEHO-TIPABOBOTO M OOIIECTBEHHOTO  HEO(PHIHAIBHO-MOPAIBHOTO  ITOAXOJOB,
OTIPEeNIeNAIONINX yCIeX WIN HeyAady. Y CHelHbIe pe3ylbTaThl IEMOHCTPUPYIOT T€ CTPAHEI,
I7ie TIOANEepPKMBACTCS OJHOBPEMEHHBIM TMpollecc IpeoOpa3oBaHHMs JBYX €€ Omop:
MpeBpalieHne OOIIECTBEHHOIO0 MHEHHUS W3 COIO3HHKAa KOPPYNIHWH B €€ IPOTHBHHKA M
TpaHC(OPMHUPOBAHNE TOCYJApCTBA B OTKPBHITYI0 OONIECTBEHHYIO CHCTEMY, JHIICHHYIO
KOPPYIIIMOHHOH cocTaBistromei [1].

Boprba ¢ xoppymuueii ToKHA UMETh KOMIUICKCHBIH TOAX0A M HAYMHATHCS C PabOThHI
HaJl NOAPACTAIOIUM ITOKOJICHHUEM YK€ B HAYaJIbHBIX KJIACCaX.
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Bo-nepBrIx, HEoOX0aMMO c(OPMHPOBATh y TpaXkgaH C IETCTBA AHTUKOPPYIIOHHOE
MPaBOCO3HAHME.

Bo-BTOphIX, HEOOXOOVUMO HAYYHTh HANIMX TpaXJaH JKUTh Ha OJAHY 3apIuiary.
besycnoBHo, 3amaua Oojee WeM YTONMYHAs, HO €€ pealu3auys, [0 HalleMy MHCHHIO,
crioco0Ha ecly He MOJIOKUTH KOHEIl 3TOi 00JIe3HH, TO, KaKk MUHUMYM OCIa0uTh ee [2].

Kon¢paukT wuHTEpecoB ABIAETCS OJHOW U3 MNPHYUH TPOSIBICHUS KOPPYNIUH.
[TonsiTe «KOH(IUKT MHTEPECOB» HCHOIB3YETCS B cepe MyONMIHOrO YHpPaBICHUS H
CBA3aHO C  BBIIOJIHEHWEM TOCYJAapCTBCHHBIM (MYHHUIMIAJIBHBIM)  CIIy>KaIllUM
JOJKHOCTHBIX 00513aHHOCTEH.

CrnenoBaTenbHO, TOCYHAPCTBEHHBIE (MYHHITUMAJIBHBIC) CIy)Kallie B CHIy CBOETO
IPaBOBOTO  CTaryca  SIBISIFOTCSA — IPEICTABUTEISIMH ~ HMHTEPECOB  ToCyJapcTBa B
MPaBOOTHOIIECHUAX C TpaXJaHaMH M oOpraHu3anusMu. Korma KOH(INKT HHTEpECOB
3aTparuBacT MHTEPECHl OOIIECTBA M TOCYJapcTBa B IEJOM, OH CO3JAacT YTpo3y
BO3HHKHOBEHHS KOPPYMIINOHHBIX OTHOIIECHH [3].

Kazamoce OB, K HacTOSIIEMYy BPEMEHH JOJDKHBI OBIIM CIOXHTHCSA OCHOBHBIC
MHCTPYMEHTHl MEXaHU3Ma YPEryJupOBaHMsA KOH(INKTa WHTEPECOB HA T'OCYIApPCTBCHHOU
ciryxk0e. OHaKo MpeIoKEHHbIE 3aKOHOAATEIECTBOM MEPHI HE JIMIIEHBI OPTaHU3aHOHHO-
MPaBOBBIX HEIOCTATKOB.

Jlo cux mop B 3aKOHOJATENBCTBE CYIIECTBYIOT HECTBHIKOBKH II0 OCHOBHBIM
onpezneneHUsIM. Tak, onpeneNeHns TOHATHS «IHYHas 3aNHTEPECOBAaHHOCTHY, AaHHbIe D3 Ne
79-®3 m Ne 273-03 [4], cymecTBEHHO OTIMYAIOTCS Ipyr OT Apyra. M 3Tto mmMeer
NPUHIUIHAIGHOE 3HAa4YeHHe At (HOpPMHUPOBaHWS OOIIEH KOHLIENIMH NPOQHUIAKTHKA U
KOHTPOJISI KOH(JIMKTA HHTEPECOB.

JlaHHas B 3aKOHOAATENBCTBE TPAKTOBKA JePUHUIMHE «KOHQIIMKT HHTEPECOBY
OTPAaHWYMBACT JMYHYIO 3aMHTEPECOBAHHOCTh I'PAKAAHCKOTO CIY)KAIIET0 HCKIIOYUTEIHHO
MaTepuagbHbIM HHTEpecOM. Mexay TeM pasiandHble (GopMBbI KOPPYNIHMOHHBIX MPOSIBICHAN
(paBopuTH3M, TPOTEKIMOHU3M, HEMOTH3M M JpYrue) HEoOs3aTeNIbHO IOJpa3yMeBaoT
BBITO/Iy MaTe€pHalIbHYIO, U JTMYHAsI 3aMHTEPECOBAHHOCTh IPAXKIAHCKOTO CIY)KAIIETO MOXET
ObITH CBs3aHA C JIO0OH BBITO/IOW, KOTOpask MOXKET BIMATh Ha OOBEKTHBHOE HCIOJIHEHHE
JIOJDKHOCTHBIX 00sS3aHHOCTEH [5].

JlnyHBIA WHTEpEeC WHOWBHIA CBS3aH HE TOJNBKO C BO3MOXHOCTBIO IOJyYCHHUS
MaTepuagbHOM BBITOJBI, OH MOXKET OBITh HANpaBJICH HA Pa3IWYHBIE OOBEKTHI, OCBOCHHE
KOTOPBIX OIlEHMBaeTcs Kak Oiaro. Jlaxe ciydau, HarpuMep, OTKPOBEHHOTO JOOOMPOBaHHUs
TOCYAApCTBEHHBIM CIY)KAIlUM YbHX-THOO HMHTEPECOB HEOOS3aTENIbHO IPEIIONIaraloT B
KOHEYHOM CJIy4ae KaKylo-IM00 MaTepHaIbHYIO BBITOMY.

TocynapcTBeHHBIN ClyKaluil, UCHOJb3Ysl HMMEIOLIMICS y HEro aJMHUHUCTPATHUBHBIN
pecypc, MOXKET pacCUMTHIBaTh Ha ONPENENICHHYIO YCIYTy CO CTOPOHBI 3aMHTEPECOBAHHOTO
JMIa WIM AaXe JAeNaThb 3TO aOCONOTHO OECKOPBICTHO, MO OJHOW MPOCTOH NpHYMHE -
3aMHTEPECOBAHHOE JIULIO SIBJISIETCSI €r0 POJCTBEHHUKOM UM XOPOIIUM 3HAKOMBIM.

He Bcerna abcomroTHO 4EeTKO MOYKHO pas3/iesUTh OOIIECTBEHHBIM M JIMYHBIM MHTEpEC.
JlearenbHOCTh JIMYHOCTH 00YyCIIOBIIEHA, PEXIE BCEro, NHANBUIYaIbHBIMH TOTPEOHOCTIMH
Y MOTHBAIMEH K JIOCTIDKCHHUIO IIeJIel, B TO JK€ BPEMsI KaXK/IbIH YEIOBEK SIBJISIETCS] YacThIO
CUCTEMBI COLUAIBHBIX OTHOIIEHUH, CIeJOBAaTENbHO, BO3MOXHO BOSHUKHOBEHHUE CUTYaIHiA,
KOT/1a JINYHAast 3aMHTePECOBAHHOCTH OY/IET COBIAIaTh C OOIIECTBEHHOM.

IMockonbky =~ KOHQIIUKT HMHTEPECOB SIBIIICTCA Kareropueit OLICHOYHOH,
TOCYZapCTBEHHOMY CIY)KallleMy B LIEJIOM psijie cirydaeB OyJieT CI0KHO MICHTH(UIMPOBATDH
Y caM KOH(JIMKT MHTEPECOB U TeM OoJiee IpeyragaTh yrpo3y ero BOSHUKHOBEHHSI.

B aTOM CcMBICIIE, ¢ OJHOH CTOPOHBI, HHTEPECHHI THUIIOBBIE CHUTYalWH, MpPEAI0KEHHbIE
MuHucTepcTBOM Tpyla M couuanbHoi 3amurel PO 19 oxradps 2012 r. C apyroi, He
cienyer 3a0bIBaTh TOrO, 4YTO T'OCYAApPCTBEHHBIC OpraHbl OTIMYAIOTCS crelupuKon
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JEATCIIBHOCTH, TO3TOMY TIPOSBICHHS KOH(IUKTa HMHTEPECOB M  METOABI  €TO
ypeTyaupoBaHus OyoyT OTIAMIATECS.

BaxHBIM acrekToM B paMKax pacCMOTPEHHUSI TEMbI KOH(INKTa MHTEpeca Kak 0OBbEeKTa
AQHTUKOPPYIIIMOHHOTO KOHTPOJIA, SIBISIETCS BBISIBICHNUE TUIIOJIOTHH KOH(IMKTa HHTEPECOB.
Ha stor cuer B nmTepaType HE CIIOXKHIOCH €IMHOTO MHEHHS, OJHAKO OJHOBPEMEHHO
MOHATHAsT W AOCTYyNHas THIIOJNOTHSA INpeacTaBieHa B wuccinenoBaHnu Hwuchesmu 10.A.,
KOTOPBIN CUNTAET, YTO «THIIOJIOTHIO KOH(INKTOB HHTEPECOB MOXKHO OMNHCATh CIIETYIOIINM
00pa3zoM: KOH(IMKT MHTEPECOB, KOTOPBIH yXK€ CYIIECTBYET Ha JaHHBI MOMEHT BPEMEHH,
KOH(IMKT MHTEPECOB, KOTOPHIH TOJIBKO HAYMHACT MPOSBIATHCS M HOSBISIOTCS MEPBBIE €T0
NPU3HAKH, W, HAKOHEI, KOH(IMKT HWHTEPECOB, KOTOPBIH HMEET JIMIIb HOTCHIMATbHBIN
XapakTep, TO €CTh AOJDKHOCTHOE JMII0 HMEET JWYHBIH HMHTEPEC, YTO II0APAa3yMEBAcT
BO3MOYKHOE TIOSIBIICHHE KOH(IINKTA, HO HE TAaeT TapaHTHH €TO BOSHUKHOBEHUS [6].

O.H. Kocrtiok BeImensieT 00BEKTUBHBIE U CyOBEKTUBHBIE MPUYNHBI BO3HUKHOBECHHS
KoH(puKTa wWHTEpecoB. B mepedeHp CYOBEKTHBHBIX (AKTOPOB aBTOp IpeIaraet
BKIIIOYUTh  «HEYAOBJICTBOPEHHBIE  TMOTPEOHOCTH  TOCYNApPCTBEHHBIX  CIYXKaIIUX
(conmanpHBIM CTaTyCOM, IEHEKHBIM COJIEpXaHWEM H T.l.); HEaJIeKBAaTHBIH YPOBEHBb
NPUTA3aHUA ¥  OPEJNOYTCHHH TOCYHapCTBEHHBIX  CIIY)KallUX; HEIOCTaTOYHas
COIMAJILHO-TICUXOJIOTHYECKas KOMIIETCHTHOCTh u Pa3BUTOCTh MOpaJIbHO -
TICUXOJIOTHYECKNX Ka4eCTB rOCyIapCTBEHHBIX CIyXammux» [7].

MsI cunuTaeM, 9TO MOXOKHE NPUYUHBI MOSBICHHS KOH(IINKTA HHTEPECOB MPOSBIIIOTCS
¥ B KOMMEPYECKUX CTPYKTypax.

Henp3st He cormacuthes ¢ yreepkaenueM K.O. Maromenosa o TOM, 4TO «y KOPPYIIHH
Ha MYHUIMIIATBHOM YPOBHE €CTh CBOM COIMAJIBHBIC MCTOYHHKH W YCJIOBHS PAa3BHUTHA,
KOTOpBIC BO MHOTOM COBIAJAlOT ¢ OOLIMMH NPUYMHAMH KOPPYILIUH B CHCTEME BIACTHBIX
OTHOIIICHHUH B IIEJIOM, HO MOTYT U OTJIMYATHCS OT HAX PSIIOM MECTHBIX OCOOCHHOCTEI» [8].

[IpencraBurens HaHUMaTENS (PYKOBOANTEIH) MOXKET MUCIIOIB30BATH PA3IMYHBIE METOJIBI
KOHTPOJIS, @ WMEHHO: TO3TalHbI aHAIW3 MPEANPUHATEIX Mep M0 yPeryIHPOBaHHUIO
KOH(JIMKTa WHTEPECOB, ONPOC COTPYIAHUKOB, aHAIN3 JOKYMEHTOB, HaOJIOAEHUE U JpPYTHE.
OH NpUHUMAeT pelleHHe O HAaKa3aHWW B CIy4ae COBEPIICHHS T'PaKIAAHCKUM CIYXKaIIUM
JUCIUILTMHAPHOTO MPOCTYIKA. YBEAOMIICHHE IPEICTaBUTENsI HAHUMATeNs! (PYKOBOIMUTEIIS)
0 KOH(IIMKTE MHTEPECOB SIBIIETCS CIIy)KEOHON 00S3aHHOCTBIO TPAXKAAHCKOTO CITYXKAIIEro
(m. 12 9. 1 c1. 15 Ne 79-03).

Crenyer moAYepKHYTH, 4TO (opMmyiupoBKa 1. 3 cT. 14.1 denepanpHOro 3akoHa «O
MyHHIMNAIbHON ciy)x0e B P®d», B KoTOpoH 0003HAaYeHO, YTO MPEACTaBUTEIND
HaHUMaTeNs ... 00s3aH NPHHATH MEPHl MO NPEJOTBPAIIECHHUIO MM YPETYIHPOBAHUIO
KOH(IMKTa WHTEPECOB, BIUIOTh OO0 OTCTPAHCHHs CIYXKaIIero OT 3aMeIlaeMou
JOJDKHOCTH Ha HEepUOJ YPETyJIUpOBaHUS KOH(MIMKTAa MHTEPECOB, BHIUTCS HE COBCEM
sAcCHOM. JlyMaeTcs, 4TO, CKOpee BCEro, B JAAaHHOM CIyyae MOApPa3yMeBacTCs HE BeCh
HepUo] BPEMEHHU, B TEUEHHE KOTOPOrOo MPOUCXOAHUT MpOLEcC yperylupoBaHUs
KOH(UIMKTa HWHTEPECOB, a JHUIIb TOT BPEMEHHOW WHTEpBajJ, B TEYEHHE KOTOPOTO
MPOUCXOIHUT yCTAHOBJICHUE HAIMYUS WIIN OTCYTCTBHSI KOH(DIMKTA HHTEPECOB.

Kak cnpaBeanuBo ormeuaror Augpuuenko JI.B. u [Imoruna W.B., «B HacTosiiee Bpemst
KOMHCCHU TI0 YPEeryJHpPOBAaHHIO KOH(JIMKTOB MHTEPECOB CO3IaHBI IIOUTH BO BCEX OpraHax
MECTHOTO camoymnpasiieHus. 110 CyTH KOMHCCHM OCYLIECTBIISIOT JOCYAEOHYIO IPOLENypY
aJIMUHHCTPATUBHOTO pa3OuparesbeTBay [9].

KiroueBoit mpoGieMoii cozjaBaeMbIX KOMHCCHH SIBIISIETCS TO, YTO OHH, B OOJBLIMHCTBE
CBOEM, UMEIOT (hopMalbHBIN XapakTep. OIHOM U3 MPUYMH 3TOTO BBICTYIIACT SITHU30IUUECKUN
XapakTep HMX paboThl, YTO OOYCIIOBJICHO BIIOJHE OOBEKTUBHBIMU OOCTOSTEIBCTBAMHU —
HEJOCTaTKOM (DMHAHCHPOBAHUS OPraHOB MECTHOrO camoymnpasieHus. Komuccus, kak
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MpaBuiIo, paboTaeT JNUIIG NpH BOSHUKHOBEHHWH OOpAIICHHS B €€ aapec, KOrja K€ TaKhX
oOparnieHnii HeT — KOMHUCCHSI He OCYITIECTBIIIET CBOIO AeATeIbHOCTD [10].

B kadectBe onHOW w3 mpobieM (YHKIIMOHHPOBAHMS KOMHCCHH CIEIyeT TaKkKe
OTMETHTh HEJOCTATOYHOCTh KBAJIM(HUIIMPOBAHHBIX KaIpOB, OCOOEHHO YacTO M SPKO 3TO
TIPOSIBIIICTCS] HA YPOBHE ITOCEIICHUH.

HemamoBakHyto poile WrpaeT OOIIECTBEHHBIH KOHTPONb M ydacTHE B IIpoIleccax
MPEIOTBPALICHUS KOPPYIIHH.

Kak cunraror b.H. Komaxur u E.H. Xa30B, npencraBnseTcs BecbMa Leiecoo0pa3HON
pa3paboTka KOHICHIINH aIMHUHUCTPATUBHO-TIPAaBOBOTO pPEXHUMa aHTHKOPPYIIIHOHHOTO
MOBEJICHHS TOCYJapCTBEHHBIX CIYKAIIUX B IPOIECCE MOACPHU3AINH YIPABICHUS JCTIaMH
rocymapctBa. [IpaBoBoil pexkmM W ero Imeaum - oOecliedeHHe  YIpaBICHUSA
AHTHKOPPYIIIMOHHBIMU JeJIaMH TaKOTO TOCYJapCTBa, €r0 CIYXKalluX - MPOAUKTOBAHEI
HEOOXOIMMOCTBIO Pa3BUTHI KOHIICTIIINY IIPEOA0NICHU KOH(pIMKTa HHTEepecoB [11].

[IpaBONOHMMAHUIO YIIPABICHUS AHTUKOPPYILHMOHHOW JESATENFHOCTBIO CIY)XKAIlluX B
IIMPOKOM CMBICIIC COOTBETCTBYET YIIPABICHUECKOE MPABO U CIY>KeOHO-TIPaBOBAast aHAJIUTHKA, a B
Y3KOM - aIMHHUCTPATUBHOE TIPABO C 3JIEMEHTAMH CITY>KEOHO-TIPAaBOBOI MHHOBATHKL.

B ycnmoBusax neWcTBUS aIMHUHHCTPATUBHO-TIPABOBOTO PEKUMa AHTHKOPPYIIIHOHHON
paboTHI CITy)Kamux HE0OXOAUMO TEPEHECTH aKIEHT Ha COBEPIICHCTBOBAHHE ACATEIEHOCTH
KOMICCHH 10 COOMIONCHUIO TPeOOBaHUN K CITY)KEOHOMY ITOBEICHUIO M YPETYIUPOBAHHIO
KOH(IMKTa HHTEPECOB.

Ecmu mudaHBI WHTEpeC MODKHOCTHOTO JIMIA BXOAHWT B JKECTKOE IPOTHBOPEUYHE C
3aKOHHBIMU MHTEpECaMHt TPaKIaH, OPraHU3alHi, BEIOMCTB, TOCYyIapCTBa MM OOIIECTBA B
[EJIOM, TO B ITOJIABJIAIONIEM YHCIIE CIy4YaeB JTOJDKHOCTHOE JIUIO MPEANPUMET BCe 3aKOHHBIC
U MIPOTHBO3aKOHHBIC MEPHI JUIS peaM3alliiil 3TOTO CyTry00 COOCTBEHHOTO MHTEpeca 3a CUeT
NPUYMHEHUS Bpela BCEM OCTAIbHBIM. 1O ecTh Ju4YHas (a MHpe - TpUBATHAS)
3aWHTEPECOBAHHOCTh JOJDKHOCTHOTO JIMIAa BBICTYIIACT HETOCPEACTBEHHBIM MOTHBOM
3MOYIIOTPEONCHHS ~ MOJDKHOCTHBIMH — TOJHOMOYHSIMH,  TPEBBIMICHHUS  JTOJDKHOCTHBIX
MOJTHOMOYHH U TOJDKHOCTHOM MPECTYITHOCTH B LIEIIOM.

N36exaTh KOH(INKTa MHTEPECOB JODKHOCTHOTO JIMIA W TPaKIAHWHA, OpTaHU3aIUiH,
BEJOMCTBA, 00IIecTBa B MPUHIIMIE HENB3s. B TO ke BpeMs colaibHbIC KOH(OIUKTH Kak
croco0 KM3HU COLMANBHBIX IPOILECCOB C TOYKH 3PEHHS COBPEMEHHOH KOHQIMKTOIOTHUH
MOJKHO M HYXXHO PEeryIupoBaTh. [[03TOMY aKIEHT 3aKOHOJATeN sl Ha KOH(IUKTE HHTEPECOB
U, TEM CaMbIM, COCPEIOTOYCHIE BHUMAHHSI Ha HEM KaK MEPBONPHUYMHE B3ATOYHHUYCSCTBA -
BEpPHOC TOJIOKCHHE, HA OCHOBE KOTOPOTO MOXHO (POPMHPOBATH KOPPYIIIHUOIOTHIO, T.K.
COLMANBHBIA KOHQIMKT B BUAE JEIOBOT0 KOH(MIMKTa HHTEPECOB B HACTOSIICE BpeMs
pemaeTcs MpPEeUMYIIeCTBEHHO MOCPEICTBOM B3ATKH. FIMEHHO OHA BBICTYIACT IEPEXOTHBIM
MOCTUKOM OT HOPMAJIBHOTO (3aKOHHOTO) KOH(IIMKTAa HMHTEPECOB K HEHOPMaIbHOMY
(TIpecTynmHOMY) KOHCEHCYCY HHTEpecoB [12].

IIpemnoxkeHHBIE 3aKOHOJATENFCTBOM METOABI KOHTPOJS U yperyJIupoOBaHUS
KOH(JIUKTa WHTEpEecOB TPeOYIT HOOpabOTKHM C YYETOM MPaBONPUMEHUTEIHHOM
npaktuku. OJIHAaKO TPEAIOKEHHBIE METOIbl KaKk IPEBEHTUBHAas Mepa IIPOTHUB
KOPPYIIIMOHHBIX TPOSBICHUA HAMPABICHBl WCKIOYUTECIBHO HA yperyJupoBaHUE
KOH(DJIMKTa MHTEPECOB TOCYIAaPCTBEHHOTO CIIY)KAIEro, CICACTBUEM YEro SBISICTCS HX
HECITOCOOHOCTH MPEJOTBPANIATE CIydad KOPPYIIINH, HE CBI3aHHBIC C JIMHECH TTOBEICHUS
KOHKPETHOTO CITY>KaIlero.

B  kaxmoil pasHOBUAHOCTH OPraHU30BAaHHOH  MPECTYMHOCTH  (YTOJIOBHOM,
SKOHOMUYECKOH, OIOpPOKpPATHYECKOH W T.J.) €CTh CBOS COBOKYIHOCTh IPUYUH U
YCJIOBHI, HO B TJIABHOM CYTh UX cX0xa. OpraHu30BaHHAas MPECTYIMHOCTh BO BCEX CBOUX
MPOSIBJICHUSIX - TPEXKJE BCEro SBICHUE dKOHOMHUYECKOE. Y OIOpPOKpaTHH KakK Obl HET
COOCTBCHHO KOHOMHYECKHX MHTEPECOB, €€ MOTHBAIUCH SBISACTCS yACPIKAHUEC BIACTH.

72



OcHOBHasg 3a7ada BJIACTH 3aKJII0YaeTCs B OpPraHMU3alMHM XHW3HH OOIIeCTBa, KOTOpas
peannu3yeTcs uepe3 pacupelnesieHue W IepepachpelielieHne MaTepualbHBIX Oylar u
MPUBIJIETHH HEMaTepUaIbHOT'O CBOWCTBA, KOTOpPHIE IMOTEHIIMATBLHO MOTYT OBITh
KOHBEPTHPOBaHBl B MaTepHajbHBIC Onara. 31ech M MOSBISAETCS B3aWMHBIH HHTEpEC
BJIACTM WU KamluTaja, IpUYEM KIIOUEBOM KaTeropuei sBisercs BiacTb. Tam, rae Her
BJIACTHBIX OTHOIIEHUH, HE MOYKET OBITh M KOPPYTIIIHH.

CoBepIIeHCTBOBaHHE KOH(JIMKTa WHTEPECOB KaK aHTHUKOPPYIIHOHHOTO MEXaHM3Ma
MpefroiaraeT OLEHKY €ro CYIIHOCTH Ha TpeX OCHOBHBIX YpOBHSAX: BJIAacTh U
TOCyapCTBEHHOE YIIPaBICHHUE, TOCYAAPCTBEHHOE YIPABICHUE M TOCYAapCTBEHHBIC OPTaHBI,
TOCyapCTBEHHBIC OpraHbl M TOCYAapCTBEHHBIE Cirykamue. HeoOXoamMo BeCcTH pedb He O
YaCTHBIX NPOTHBONIPABHBIX JCHCTBHAX B cepe TONHTHKHA WIA TOCYJapCTBEHHOTO
VIOpaBJICHUS, a O CIIOKUBIIEHCS CHCTeMe OOIIECTBEHHBIX OTHOIICHHUH, B3aWMOICHCTBUU
KaluTajla ¥ BJIACTH. B3ATKH BBICOKOMOCTABICHHBIM YHHOBHHKAM, pa3HOOOpa3HBIC
TIOHOIICHUS] TOCYJapCTBCHHBIM M MYHHWIIUITAJBHBIM CITY’KaIlliM, MPOTEKIHOHU3M - JIHIIh
gacTh TpoOieMbl. MeTonmsl yperynmmpoBaHHS KOH(IUKTAa HHTEPECOB B MPEIIOKCHHOM
3aKOHOJATETILCTBOM BHJIE€ PEINAIOT JIMIIb 4YacTh mpoOieMmsbl. [Ipexme dem WMCKaTh HOBBIE
MOIXOMBI, HEOOXOOUMO pACCMOTPETh CIIOKHBIIYIOCS CHCTEMY Kak eIuHOe Iejoe,
BBIICHUTD, Kakue (PaKTOpHI M 0OCTOSITENBCTBA ONPEACTSIIOT MOTUTHICCKYIO POIIb KPYITHOTO
KamuTala, Kakue (OopMBl U METOJBI BIVSHHS Ha BIACTH MM HCIIONB3YIOTCS, KOHIICTITyaIbHO
yBSI3aTh TpeIJlaraeMble  IMPAaKTHYCCKWE MEpOIpHATHS, a Takke cpopMHUpOBaThH
CTpaTeTHUECKOE BUACHHE IEPCIICKTHB COBEPIICHCTBOBAHUSA KOH(IMKTA HHTEPECOB Kak
AHTHKOPPYIIIIHOHHOTO MEXaHU3Ma.

Wrak, moHsATHE «KOH(MIUKT UHTEPECOBY» SIBICTCA OJHUM M3 KIIOYCBHIX 3JIEMEHTOB
AHTUKOPPYIIIHOHHOTO KOHTPOJNsA. HeoOXOoAMMOCTh TINATENBHOTO W3y4YEHHUS TAaHHOTO
(heHOMEHa ompenenseTcs, B MEpPBYI oOdYepenb, TEM, UYTO MMOHATHSA «KOPPYIIUI»,
«KOH(IUKT WHTEPECOB» M «IMYHASs 3aHHTEPECOBAHHOCTH» OOBEIMHEHBI OOIUM
CI0COO0M JTOCTHKEHUS BHITOJIBL.

[ TOBBILICHWS aHTUKOPPYIIIMOHHOTO KOHTPOJNSA, B TOM YHCIE H B CIydasx
MpOSIBICHUS KOH(IJIMKTa WHTEPECOB, IpeajiaracM CcO3JaTh OTACIBbHBIA HE3aBHCHMBIH
OpraH Mo BOTPOCaM MPOTHUBOJCHCTBHS Koppymnuuu. He3aBHCHMBIN OpraH MO BOIIpOCaM
MPOTHBONEHUCTBHUS  KOPPYNIIIMH  I[elecooOpa3HO  HAAENUTh  JOCTATOYHBIMU IS
OCYIIECTBICHUS KOHTPOJIBHBIX (YHKIUN MOJHOMOYHSIMHE, B CBSI3H C YeM, JOJDKEH OBITh
obecrmeueH ero Jgoctyn K 0Oa3zam paHHBIX (Hanpumep, DemepaiabHON HAIOTOBOM
CIyXKOBI), OTpeIeTICHHBIC PUHITUIIBI B3ANMOICHCTBHS C IPYTUMH OpTaHAMH 1Ty OJIMIHOM
BIIACTH, a TAKXKe I'PakJaHAMU.

OCHOBHBIMH 3aJja4aMU €T0 JACATEIHPHOCTH MOTYT CTaTh KOOPIWHALHUS JNEATECIBHOCTH
pPa3IMYHBIX OPTraHOB BIIACTH B cdepe MPOTHBOJMSHCTBHS KOpPPYNUIUU, OOMEH
nHbpopManuern Mexay BeIOMCTBaMH, pa3paboTKa pEeKOMEHIAUUA ¢ OCHOBHBIX
HAIIPaBJICHUN OOIIETOCYNapCTBEHHONH AaHTHKOPPYNIHOHHON MOJHUTHKYU; 3(QPeKTHBHAS
OIICHKA PEaJIbHOTO BIUSHUS PA3IMIHBIX Mep TpeOyeT pasHOOOpa3HBIX HHCTPYMEHTOB U
3aKOHOJATENbHBIX MEp, KOTOPble MOXHO OLIEHUTh JHUIIb TOJIBKO MO MNPOLIECTBUU
ONpPEJEICHHOI0 BPEMEHHU, B YACTHOCTH BBEJEHHUS TUCLUIUIMHAPHOTO 3aKOHOAATEIbCTBA
00 OTBETCTBEHHOCTH YHHOBHHUKOB.
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