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Annomayun: 6 cmamve pacCMampu8aiomcs 0CoOEHHOCMU NPUMEHEHUs HOPM CeMeUH020 U ZPAaNCOAHCKO20
3aKOHOO0AMENbCMBA K UMYWECBEHHbIM OmHoueHuAM cynpyeos. Cmasumcs 6onpoc 0 HeobdXo0umocmu
pazpabomku MamepuanbHo20 Kpumepust 01 pasepanuienis NPUMEeHUMo20 npasa K pecyiupoGanuio cemelinbix
npasoomHoOueHUl.
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PaccmarpuBas Bompoc O MPaBOBOM  PEryJIHPOBAaHUM  WMYIIECTBEHHBIX  OTHOLIEHUH  CYIPYIoB,
0O0IIeTTPU3HAHHBIM (H)aKTOM SBJICTCS TO, YTO OHU B HAUOOJBIICH CTEIICHH MOIAI0TCS IPABOBOMY BO3JICHCTBUIO,
B OTJIMYKE OT JMYHBIX OTHOIICHUMH, XOTS CHOPHI O TOM, KAKHM CITOCOOOM OHU JTOJDKHBI OBITH YPEryJIHPOBaHBI B
ciry4qasx, KOTopsle He mpemycMorpeHsl CemeiHbIM KomekcoMm Poccmiickoit @enepamun (nanee — CK P®),
y4eHbIMHU-IOpUCTaMU He npekpaiiatores [3, 44]. Takke He pa3peliaeT JaHHBIA BOIPOC MPABUIIO, 3aKPEIJIEHHOE
B ctathe 4 CK P®, koTOpOE ycTaHABIMBACT, YTO €CIIM UMYIIECCTBEHHBIC OTHOIICHU MEXKIY WICHAMH CEMBH HE
YperyJIMpoBaHbl CEMEHHBIM 3aKOHOMATENIECTBOM, TO MPHUMEHSIOTCS HOPMBI T'PaXKTAHCKOTO 3aKOHOJATEIhCTBA
[1], T.K. TPOBOAWTH pa3rpaHUYEHUE OTHOIICHWH, MMOAYMHEHHBIX HOpPMaM CEMEHHOT0 WIH Tpa)kIaHCKOTO
3aKOHOJIATEIIFCTBA, OCHOBBIBASCH HA HOpMaX ACHCTBYIOLIETO 3aKOHOJATEIbCTBA, HA IIPAKTHUKE 3aTPyIHUTEIHHO.

B macrosmee Bpemsi ceMeWHOE 3aKOHONATENBCTBO, KaK M COBETCKOE CEMEWHOE 3aKOHOMATEeNBCTBO, HE
COJIEP)KUT KaYECTBEHHBIX MAaTEPUATBHBIX KPUTEPHUEB, KOTOPHIE CMOTIIM OBl OTTPAaHUYHUTH CEMEHHBbIC OTHOIICHUS
OT OTHOIIEHUH, PETyIUPYeMBIX APYTUMHU OTpaciasiMu TpaBa. Crioco6oM BbIOOpa MPUMEHUMOTO TpaBa IS
MMYIIECTBEHHBIX OTHOIICHUN SIBIISECTCS BBIICHEHHE TOTO, CYHIECTBYIOT JTU HOPMBI CEMEHHOTO TpaBa, KOTOPHIE
OpsIMO UX PETYIHPYIOT, THOO OHU PETYIUPYIOTCS HOPMaMH IPaXIaHCKOTo Tpasa [2, 47].

B cratbe 5 CK P® oroBapuBaroTcs ciyyaud MpPUMEHEHHsI aHAJIOTUW MpaBa. B 4acTHOCTH, yKa3aHO, YTO «B
cllydae, €Clii OTHOUICHHS] MEXAYy WIEHAMH CeMbH HE YperyJIupOBaHbl CEMEHHBIM 3aKOHOAATEIbCTBOM WIIH
COIJIAIlIEHUEM CTOPOH, U MPH OTCYTCTBUM HOPM TIPaKJAHCKOTO IpaBa, MPSIMO PEryIHpPYIOIIHUX YKa3aHHBIE
OTHOIIICHHUS, K TAKAM OTHOIICHHSM, €CIIM 3TO HE MIPOTHBOPEUYHT UX CYIIECTBY, IPUMEHSIOTCS HOPMBI CEMEIHOTO
u (WIH) TPaXXJAaHCKOTO TpaBa, PETyIUPYIONINES CXOJHBIC OTHOIICHHUS (aHAIOTHS 3aK0Ha). [IpH OTCYTCTBUH TaKUX
HOpM, TIpaBa U OOSI3aHHOCTH WICHOB CEMBH OIPEIEISIOTCS UCXOA U3 OOIMMX Havyajd W NPUHIUIIOB CEMEWHOTO
WIN TPaXZAaHCKOTO TpaBa (aHANOTWsA TMpaBa), a TaKkKe MPHHIUIOB TYMaHHOCTH, pa3syMHOCTH U
CIpaBeIMBOCTHY. [laHHas HOpMa 3aKperuisieT IPHOPUTET HOPM CEMEHHOTO W TPaKAAHCKOTO MpaBa IIpH
PETYIIMPOBAHUH OpPavyHO-CEMENHBIX OTHOIICHUH, B TOM YHCJIe — UMYIIECTBEHHBIX.

Takxke OYEeBHIHO, UYTO HOPMBI CEMEWHOTO IMpaBa HHUKOTJA HE pPETyJIMpOBAM BCE HMYIICCTBCHHbBIE
OTHOIICHMsI, BOSHUKAIOIINE MEXAY Cynpyramu. Tak, HampruMep BOMPOCH! HACIIEOBAHUS CYIIPYTaMH UMYIIIECTBA
JIpYT Ipyra; pa3fes Mexay CylpyraMu JO0JTOBBIX 003aTeNbCTB; ONpPE/eICHNE MIPaB CYNPYroB MPHU UCIIOIHEHUN
peuieHust cyia O HaJOKEHUH B3bICKaHUS, HOpMaMU CEMENHOT0 3aKOHOIaTeNIbCTBA HE perynupoBaiuck. OaHako,
raBa 7 CK P® monpoOHO perymupyer mpaBo COBMECTHOH COOCTBEHHOCTH CYNPYTOB, KOTOPOE 00pa3yeT OCHOBY
3aKOHHOrO pexxuma umyiectBa. [nmaBa 8§ CK P® mocpsiieHa OCHOBaM JOTOBOPHOIO PEXKMMa HMMYILECTBA
CymnpyroB. B nanHom ciydae, Ba)KHO 0OpaTUTh BHIMAaHUE HA TO, YTO OTHOIICHHS IO MTOBOAY OpayHOro JOTOBOpa
B IIEJIOM PETYIUPYIOTCS HOPMaMH TPaKTAaHCKOTO JOTOBOPHOTO IIpaBa, a CeMEHHOE 3aKOHOJATEIbCTBO JIHIIb
3aKpEIUIACT MOJOKEHUS, PETYITHPYIOIINE ero OCOOCHHOCTH.

CrnenoBaTtenpHO, B CEMEHHOM 3aKOHOAATENBCTBE HE HANUIA JODKHOTO PETYIHPOBAHUS — TaKHe
MMYIIECTBEHHBIE OTHOIICHNS, KaK OTHOIIIEHHS 110 TIOBOY pa3felbHOT0 UMYIIECTBAa CYIPYTrOB, AMYyIIIECTBEHHBIE
OTHOIIEHHS B CIIydae, €CIM pa3Jiesl 00mero MMyIIecTBa MPOU30IIe] B Opake, UMYyIIECTBEHHBIE OTHOIICHHS TIPH
HaJIMYWU 3aKJIIOUYEHHOTO MEXIYy CyNpyramyd OpadHOro OToBOpa (KpoMe OOIIUX IMOJOXEHHH M MOpSIKa €ro
3aKJIIOYCHUsSI), OTHOIICHUS O0S3aTEIbCTBEHHOTO XapakTepa, KOTOPhIe BO3HHUKAIOT MEXIY CYNpPyraMH BBUIY
peanu3aiy MOJIHOMOYMI COOCTBEHHHKA OOIIEro MMYIIECTBA, Pa3lieil MMYIIECTBA, KOTOPBIA HMEET OCOOBII
MIPABOBOM PEKUM, MOPSIOK 3aKITIOUEHUS COTJIAIIEHUS O pa3/ielie UMYIIECTBA CYIIPYTOB, a TAKXKE .

Uro xacaeTcsi MPUMEHEHUS K UMYILIECTBEHHBIM OTHOIICHUSM CYMPYTOB HOPM TPaXKIaHCKOTO MpaBa, TO, Kak
ObUTO yKa3aHo, B ctaThe 4 CK P® ommcano, 4To K CeMEHHBIM OTHOIICHUSM, HE YPET'YJIMPOBAHHBIM CEMCHHBIM
3aKOHOJATENIbCTBOM, IIPUMEHSIOTCS HOPMBI IpaskIaHcKoro 3akoHojaarenbcrBa. OnHako B 'K PO, kak u B CK
P®, He ompeneneH MaTtepHadbHBIN KpPUTEpHi, KOTOPBIA JOIKCH OBITH MCIONB30BAaH U OTIEICHHUS CQEphI



TPaXKAaHCKO-TIPABOBOTO PETYIMPOBaHMS OT cdepbl CeMEeHHO-TIPaBOBOIO peryiupoBaHus. B cBomx paborax
E.A. YeppanoBa oTmedaeT, 4yTO K 3aKIIOYCHHUIO, WCIIOJIHEHUIO, PACTOPKCHHIO OpavyHOro JIOroBOpa, a TaKXKe
CorjlameHuio 00 ymare aTuMeHToB npuMeHstoTcss HopMbl 'K P®, perynupyroniye 3akiodeHne, HCIIOIHEHNE,
pacTopkeHWe W IpHU3HAaHWE HEICHCTBUTENBHBIMHA TPaXXJAHCKO-TIPABOBBIX CHENOK, PAaBHO KaK W HOPMBEI,
yCTaHABIMBAIOIIUE TIOPSANOK 3aKITIOYCHUS, N3MEHEHHUS M PAacTOPKEHUS JOroBOpoB. M, HampOTHB, «BOMPOCHI
JEWCTBUTENPHOCTH Opaka HE MOTYT pa3pemaTrbesi ¢ NMPUMEHEHHEM HOPM TIJIaBbl | pa’kAaHCKOTO KOAEKca O
caenkax» [4, 26].

Cratbst 256 T'K P® packpbiBaeT 00mue Hauyajga peryjiupoBaHUs WMYILIECTBEHHBIX OTHOIICHUH MEXIy
CyIpyraMH, II0 IIOBOAY HMX COBMECTHOM coOCTBEHHOCTH. OTCroJla BBITEKAeT, YTO HMYIIECTBEHHBIN pPEXHUM
COBMECTHOH COOCTBEHHOCTH CYNPYIOB PpErylupyercd OJHOBPEMEHHO CEeMEHHBIM U  Ipa)kJaHCKHM
3aKOHOJIATETbCTBOM [4, 5]. K HeMy nmpuMeHHMBI, B 4aCTHOCTH, Bee obiiue nonoxerus 'K PO o cobeTBeHHOCTH
U B TOM YHCJIE O COBMECTHOH coOcTBeHHOCTH. CeMeiHOe 3aKOHOIATENbCTBO O CYMPYKECKOI COOCTBEHHOCTH He
JOJDKHO mpoTuBopeunTs HopMaM 'K P®, a 1omxHO MX KOHKpETU3UPOBATh.

Kpome toro B camom CK P® mpexycMoTpeHO NpUMEHEHHE HOPM TPa)kIaHCKOTO IpaBa 10 OTHOIICHHIO K
CEeMEIHBIM IPABOOTHOLIEHHSM MPU MOMOIIM OTCHUIOK Ha KOHKpeTHble HopMbl ['K P®. Hampumep, B nyHkre 2
cratbl 33 CK P® 3akpereHo, 4To IpaBa CyNpYroB IO MOBOAY BIAJCHHUS, MOJB30BAHUA W PACTIOPSDKEHHS
AMYIIECTBa, KOTOPOE SBISCTCS COBMECTHOW COOCTBEHHOCTBIO WIIEHOB KPECTBSIHCKOTO ((pepMepcKoro)
XO3SICTBA, PETYIUPYIOTCS MOJIOKEHUIMH, 3aKPEIUIEHHBIMH B cTaThsax 257 u 258 'K PO. ITynkr 2 crateu 46 CK
P® orceumaer k cratbsm 451 — 453 TK P®, B ciydae mpenbsBICHUS KPEAUTOPOM CYHPYyTra-IOJKHHUKA
TpeboBaHuil 00 U3MEHEHUH YCIOBHIA HITH PACTOPKEHUH 3aKJIFOUSHHOTO MEXY HUMH JIOrOBOpA.

B ompenenennpix cioydasx B CK P® ycraHoBneHa HEOOXOOMMOCTh NPHMEHEHHS MPABMJI TPAXKTAHCKOTO
3aKOHOJIATENIbCTBA, Oe3 yka3aHMs onpenaeneHHblx HopM. Hampumep, nmyHkT 2 ctateu 30 CK P® - npumenenue
TIOJIO)KEHUH O JI0JIEBOM COOCTBEHHOCTH K MMYIIECTBY, NPHOOPETCHHOMY COBMECTHO JIMIIAMH, Opak KOTOPBIX
NPU3HAH HEJAEHCTBUTEIbHBIM, IyHKT 2 CTaThu 34 N3MEHEHNE WM PacTOp)KeHHe OpavyHOro JI0roBopa.

CrenoBarenbHO, OTHOLICHUS CYNPYKECKOH COOCTBEHHOCTH WCIIBITHIBAIOT BO3ACHCTBHE IBYX OTpaciel
npaBa — ceMeHHOTO U Tpaxkaanckoro. [lpu stom CK P® u 'K PO x0Th 1 cogepxarcss HOpMBI, MOANIEKAIIUE IS
MIPUMEHEHHS K MMYLIECTBEHHBIM OTHOLICHUSM CYIPYIOB, OHM HE YKa3bIBAlOT MaTEPHAIbHBIA KPUTEPHH JUIA
pasTpaHUuCHHs] PEryaHpyeMbIX OTHOUIeHHH. [IpunepknuBasch, JaHHOTO MOAXO0/a, MPU HAJIHMYMH CIIEIHATbHBIX
HOPM CEMEHHOrO 3aKOHOAATENbCTBA, CEMEHHBIE OTHOIICHMS [OJDKHBI PErYINpOBATHCS HMEHHO OSTHMH
MMPaBOBEIM HOpMaM. B ciydae eciam cooTBeTcTBYyIoIMEe HOpMHEI He 3akperwieHbl B CK PO, To mpumeHennto
HMMYIIECTBEHHBIM OTHOIIECHHUAM CYNPYTOB MOJJIEKAT OOIIHEe HOPMBI TPAXKIAHCKOTO MpaBa.
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