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Annomayusn: ¢ cmamoe aHAIUUPYIOMCS 6ONPOCHL PEATU3AYUYU NPasa Ha UCK No 3aKoHodamenbcmey Ppanyuu.
Paccmompenvt ocnognuie snemenmul ucka no I'TIK @panyuu, 6udbl uckos, nopsadok e2o nodadu 6 cyo. Aemopom
OMMeYeHo, Ymo 0COOEHHOCMbIO peanu3ayuu npasa HA UCK No 3aKonooamenvcmey Dpanyuu Ae6isemcs
c80eobpasznas npednocvlixa «reconciliationy (8 nepesode o3nauaem «npuMupeHuey). dma npeonoculiKa
cocmoum 6 moMm, umo neped 0opaujeHuemM ¢ UCKOM 8 Cy0 ucmey O0JIHNCEeH OCYUeCmEunts NONbIMKY RPUMUDEHUs.
¢ Opyeou CmopoHolL cnopa.

Knwuesvie cnosa: uckosoe npouzeodcmeo Opanyus, UCK, NPOYECCyaibHoe NPAgo, NPUMUPEHUE, 2PANCOAHCKUL
npoyecc.

OCHOBHBIM BHJIOM TPa)KIaHCKOTO CYAONpPON3BOACTBA BO DpaHIuM SBISIETCS MCKOBOE IIPOHM3BOACTBO. B
npoueccyanbHOM IpaBe DpaHIMKM HCKOBOE NMPOM3BOACTBO HA3bIBAIOT TAKXKE IIPOIIECCOM OOILEro mpasa, JI0o
00BpryHBIM TIpoIieccoM. [locpencTBOM oOpalieHus 3aMHTEPECOBAHHOTO JMIA B CYA C HMCKOM IIPOHUCXOAUT
BO30yXKJeHue Tpaxaanckoro jaena. [lonstue ucka mpuBeaeHo B cr. 30 I'TIK ®panuum, B COOTBETCTBUH C
KOTOpOW HMCKOM Ha3bIBaeTCs IMpaBo oOiajarenss TpeOOBaHUS — WCTHA OBITh BBICHYLIAHHBIM IO CYIIECTBY
TpeOOBaHUSI A0 TEX TOp, MOKa CyA INPH3HAET €ro XOpOLIO WJIM HEIOCTaTOYHO OOOCHOBAHHBIM, M IIPaBO
OTBETYHKA OCMAPHBATh OCHOBaHUe TpeOGoBanus [1]. 13 aToro onpeneneHus cieayeT, YTo UCK BO (PaHIy3CKOM
IIpaBe PaccMaTpPUBAETCS HE TOJIbKO C TOUKH 3PEHMS UCTLA, HO U C TOUKU 3PEHUSI OTBETUHUKA.

DJIeMEeHTHI MCKa PUIHCHIBAIOTCS BO (DPAHITY3CKOM TPaXKIAaHCKOM IMPOIIECCYaIbHOM MpaBe HE MCKY, a CIopy,
KOTOPBIN SBISIETCS TIPEIMETOM ITPOLIECCYaIbHOTO OTHOIIEHHs WK npou3BoacTsa (1’instance). Takum oOpaszom,
(paHITy3Bl IPEIIOYUTAIOT TOBOPHUTH O COJEP)KAHHUM, JIEMEHTaxX CIOopa, a He 00 sneMeHTax ucka. CoxepxaHue
criopa - ero npenmet (1’objet) m ocHoBaHue (cause wim fondement) omMpenenstOTCS CTOPOHAMH B ITOAaBAEMBIX
MU COCTSA3aTENbHBIX OyMarax (MCKOBOM 3asiBJICHUU U OT3BIBE).

B menoM, MOXHO C ONPENENCHHONW JONEH yCIOBHOCTH OTOXIECTBUTH ITOHUMAHHE MPEIMETa W OCHOBAHHS
KaK coJiepkaHue cropa (KOTOPBIH B CBOIO OYEpPE/Ib SBJISETCS MMPEIMETOM MPOIIECcca) C MPEAMETOM U OCHOBaHHEM
HCKa, IIOCKOJIBKY BO MHOTOM MMEHHO MCTELl B ICKOBOM 3asIBJICHUHU OIPENEIISET 3TU 3JIEMEHTHI CIIOpa.

‘YKa3aHHBIE 3I€MEHTHI TaK)Ke HCIOIB3YIOTCS IS ONpeAeTICHUs TOXKIECTBA MPOIECCOB, T.€. €CIIN TOBOPHUTH B
TEPMUHAX POCCUHCKOTO MPaBa — TOXKAECTBA HCKOB.

IIpu onpeneneHun TOXXAeCTBAa UCKOB CPABHUBAIOTCS HE CTapbIi HCK U HOBBIH, a pelleHue cy/a, IPUHSITOE M0
MpeabIAyIieMy CHOpY, M 3JEMEHTBl HOBOTO cropa. TOXJIecTBO ompexenseTcss no mpaBuwiam cr. 1351 TK
@®paHuM, COraacHO KOTOPOH aBTOPHTET CyAeOHOTrO PpEIIeHMs PaclpOCTPaHSETCs JIMIIb Ha TO, YTO OBLIO
npeaMeToM storo pemenus. «HeoOxonumo, yToObl ncTpedyemast Bellb ObLIa Ta e camasi, YTOObl OCHOBAaHHE
OBLIO TO )K€ CaMOe U YTOOBI TE e CTOPOHBI ISHCTBOBAIIM B TOM )K€ KauecTBe (MpoLeccyalbHOM cTatyce)» [2].

Bo ¢panmysckoii nporieccyanbHON IUTEpaType pasindaroTcs MOHATHS «HCK» U «TpeboBanue». TpeboBanne
BBIpa)KaeT MpaBO Ha MCK, TO €CTh Ha MaTepHalbHOE MPaBO, OHO CYIIECTBYET IPH PEATU3AIMU 3TOTO IpaBa.
IIpaBo Ha HcK sBIsAETCS (AKyIBTATUBHBIM, CBOOOIHBIM, ITOCKOJIBKY CaMO MAaTepHATIbHOE TPEOOBAHHE MOKET
6bITb HE0OOCHOBaHHOW. [IpaBO Ha HMCK CyIIECTBYeT NMpPU HAIWYUHU ONPECICHHBIX YCIOBHH, MPEANOCHIIOK, K
KOTOPBIM OTHOCATCS: HAJIMYHE HHTEpeCca, KAUYECTBO CTOPOHBI B IIPOIECCE, TO €CTh IPABOBOE OCHOBAHHE, KOTOPOE
MI03BOJIIET OOPATUTHCA B CYy/[I 3a 3aIIUTOM CBOEro HapyLIEHHOT'O IIPaBa, MPaBOCIIOCOOHOCTb.

OcyIecTBieHre MpaBa Ha MCK COCTOUT M3 TpeOOBaHMU UCTIA U Bo3paxeHui oTBeTunka. ['TIK ®pannuun
MpeaycMaTpUBaeT BO3MOXHOCTh M3MEHEHHs 3JEMEHTOB HCKa, MOJA KOTOPHIMHM NOHMMAIOTCS BCTPEUHBIN HCK,
JIOTIOJTHUTENBHBIN HCK M UCK TpeThero iuua (ct. 63-70 I'TIK).

BerpeunsiM UCKOM BIISi€TCA MCK, KOTOPBIM IEPBOHAYATIBHBINA OTBETYMK XOUET AOOUTHCS APYroOil BBIFOIBI,
4yeM IpocToi oTka3 B ucke (cT. 37, 39, 1142 I'TIK). JlonmosHUTENBHBIA HCK SBISIETCSI HCKOM, KOTOPBIM CTOpPOHA
MEHSIET CBOU II€pBOHAYAIIbHBIE HCKOBBIE TPEOOBAHUS.

Berpeunslil uiam JONONMHUTENBHBIN HCKU IPHHUMAIOTCS K PACCMOTPEHUIO, €CIIM OHH CBSI3aHbI C IEPBUYHBIMU
TpeOOBaHUSIMH JOCTATOUHOMN CBS3BIO.

Hck TpeTthero numa — MCK, IENBI0 KOTOPOTO SIBISETCS BCTYIIGHHE TPETHETO JMIAa B IPOILECC, HayaToro
cHavyasia cropoHamMu. OH HanpaBJIeH NPOTUB CTOPOHBI U MPEABABISIETCS, €CIIU TPEThE JIUIO BCTYMAET B CIIOP CO
CTOPOHOM.

B mo00M mcke, MpeabsBIsEeMOM B IIPOIEcCe PACCMOTPEHUS JieNa, JOJDKHBI OBITh M3JI0KEHBI TPEOOBaHUS U
JIOBOJIBI CTOPOHBI, KOTOpasi €ro MOJAeT, a TaKKe JA0Ka3aTelbCTBa, NOATBEPXKIAIONIe 3TH TpeboBaHus (cT. 67
I'TIK). Bce 3T HCKM MMEIOT CHITY COCTA3aTeNbHOM OyMaru M JI0BOASATCS 10 CBEACHHS MPOTHBHONW CTOPOHEI (CT.



68 I'TIK). Peanu3anms npaBa Ha Mck Oa3upyeTcs Ha OCHOBOIIOJIATAIOIIEM TPHHIUITE, 3aKkperuieHHoM B. 12 I'TIK
@panum, KOTOpasi coAepXuTcs B pasjene «OCHOBHBIE NPUHLMIIBI TPAXKIAHCKOTO IpoLeccay. JTO MPHHIUII
00ocHOBaHus, KOTOPHIA chopmyarposan Tak: «Da mihi factum, dabo tibi jus» - «mait mue dakTsl, u 1 1am Tebe
mpaBo» [3, ¢. 30]. DTOT MPUHITUIT O3HAYAET, YTO HA CTOPOHBI BO3JIATacTCsl 00SI3aHHOCTD JIOKa3bIBAHUS, a CYII -
MprMEHEeHHe HOpM mpaBa. llpomeccyanbHoe mpaBo PpaHIWM CBSI3BIBACT pEaNn3alMi0 MpaBa Ha HCK C
JIEHCTBUSIMHU CTOPOH IIpoLECCa.

OTBETYHK UMEET B CBOEM PACIIOPSIKEHHH CpercTBa 3amUThl. OH MOXKET 3asIBJIATh BO3PAXKEHUS IIPOTHB HCKa
BO BpeMsI BCEro Xojia mporiecca. DTH BO3PAKESHUSI MOXKHO ITOJIPA3eIINTh Ha MaTepHAalIbHbIE — 110 CYTH UCKa, U
npoLecCcyalbHble — BO3PaXKEHHs 110 IPOLECCYaJbHBIM OCHOBAHHUSIM, KOTOPBIE OOBSBIAIOT IPOLIECC
HENpaBOMEPHBIM MM aHHYJIUPOBaHHBIM. K TakuM BO3paKE€HHSM OTHOCSATCS, B YaCTHOCTH, BO3PaKEHHUS O
HETOICYTHOCTH, O MPEKPAIICHUH MPOU3BOCTBA 110 JIeNy, 00 oTinoxkenuu nena (cr. 71 -77, 92-94 T'TIK).

I'TIK mpexycMaTpuBaeT mojady 3asBIEHHs B AJIEKTPOHHON (opme. Takas BO3MOXKHOCTb OblLIa 3aKperuieHa
nekperoMm ot 28 mexabpst 2005 r. Ne 1678, B cBsizu ¢ npunstueM koroporo I'TIK OblT 01OIHEH HOBBIMH
crathsiMu (cM. cT. 748-1-748-9), B comepkaHMe KOTOPHIX B JajJbHEHIIEeM OBUIM BHECEHBI W3MEHEHHSA U
nononHeHus. Ilomadya JDOKYMEHTOB B 3JIEKTPOHHOW (hopMe BO3MOXKHA, €CIIM 3TO HE 3alpenieHO 3aKOHOM.
OJeKTpOHHBIE TOKYMEHTHI JOJDKHBI COAEPXATh yKa3aHHE HAa MECTO COBEPLICHHS, I€YaTH, HOAIUCH U JIpyrHe
HEOOXOJMMBIE CBEACHHS. B cirydae mpenocTaBIeHUs! TOKYMEHTOB B 3JIEKTPOHHON (hOopMe HET HEOOXOIUMOCTH
W3rOTAaBIMBAaTh KONMM JOKyMeHTOB. OnHAKO CyAa W 3aMHTEPECOBaHHAs CTOPOHA MOTYT IIOTpeOOBaThH
MPEI0CTaBICHNUS IOKYMEHTA B paclieuaTaHHOM BUJIE.

ITocine oOpalieHUs] 3aWHTEPECOBAHHOTO JIHIIA B CyJ HEOOXOOMMO, YTOOBI 1e0 OBbUIO TPHHITO K
MPOM3BOJICTBY Ha3HAYCHO K CiymaHuio. Ilocie mocTymieHnst HCKOBOTO 3asiBIICHHS CEKPeTaph Cy/Aa COCTABISAET
aKT, B KOTOPOM HCTeI] yKa3blBaeT oTBeTumka ais sBKU B cyx (cr. 55 I'TIK). IlogmucaB 3TOT akT, OTBETUHK
cuuTaeTcs opUIMAIbHO YBEJOMIICHHBIM 00 OTKpBITHH nporecca. OTBETYHK JOJDKEH 3HATH MPEIMET U CPENICTBA
UCTI]Aa, Ha KOTOPHIX OH OCHOBBIBaeT CBOM TpeOoBaHMs. OJHAaKO Henb3ss TpeOOBaTh OT HCTHA HA CTalUH
BO30Y>K/IeHHS Jiea PUBOANTL OUYEHb TOUYHYIO apryMmeHTanuio cBoux tpedosanuii. [TIK ®pannun He tpedyer
TIPEACTaBICHUST BCEX CPEJICTB NMPU BO30YKAECHHUHM J€Na, B YACTHOCTH He 0053aTelIbHO yKa3bIBaTh IOPHIMUECKOE
ocHoBaHue ucka (ct. 56 I'TIK).

OTBeTYNK, KOTOPBII M3BEILIEH O Mpolecce, IpHOOpeTaeT 00I3aHHOCTH SBUTHCS B CY[, a TaKKe HOPYYHUTh
BEICHHE JieNla aJBOKaTy, O YeM HEOOXOOMMO YBeIOMHUTH HMCTHA. CTOPOHBI 00s3aHBI BBHIIOJIHWUTH B TEUECHHE
YEeTBIPEX MECSIEB CO JTHS MX M3BEIICHUS O Ipolecce Bce (JOPMATBHOCTH, CBA3aHHBIE C BO30OYXKIAECHHEM Jea.
IIprdyem >t opmManbHOCTH MOIKHBI OBITH BBIIONHEHBI B ONpPENEICHHBIE CPOKH. Tak, BpydCHHE KOIHHU
W3BEIICHHUS CEKPeTapio CcyJa AODKHO OBITh CICTAHO B TEUYEHHE YETBIPEX MECSIEB CO JHS TOMYYEHHS
YBEIOMJICHHSI, HHAYE OHO TEPSET CHUILY.

Cornacuo cr. 757 T'TIK nmeno cumraercs NMPUHATHIM K MPOU3BOJICTBY, KOTJa OJHA HJIM Apyras CTOpPOHA
BEpHYJIM CEKpeTapio cyJa Komuio m3BeuieHus. [locie 3Toro cexperapb cyAa Ha3HA4yaeT JEN0 K CIYIIAHWIO U
3aBonuT gneno (ct. 726, 727 TTIK). Ilpencenmarenn cyna NPUHUMAET MEpPHI MO PACIpEAENEHUIO Jieda, OH
HanpasjsieT JeJ0 B OJHY M3 KOJUISTMH M Ha3Ha4yaeT JeHb, KOTJa BO3MOXHO OOCYIMTh MEl0 BMecTe ¢
anBokatamu (ct. 758, 759 T'TIK). D10 HE0oOXOAMMO, YTOOBI PEHINTh, OYACT JU IEJO MPEAMETOM MPOCTOTO
paccMOTpeHus, — TO, YTO MPaKkTUKH Has3biBatoT «Circuit court» (KopoTkuil 000pOT), — WM OHO JOJDKHO OBITH
paccMOTpeHO B 0OBIYHOM MOPSAKE, TO €CTh II0J KOHTPOJIEM CYIbH MO MOArOTOBKe nena «circuit long». O6 atom
cyabs uHGOPMHUPYET aIBOKaTOB cTOpoH (cT. 825 I'TIK).

OCOOCHHOCTBIO peanu3alui IpaBa Ha WCK MO 3aKOHOAaTenbcTBY DpaHunmm sBiseTcss cBoeoOpa3Has
MPEINOoChIIKa «reconciliationy, 9To B mepeBoje 03HAYaeT MPUMHPEHHE. DTa MPEANIOCEUIKa COCTOUT B TOM, YTO
nepesi 0OpalieHHeM C MCKOM B CyJ HCTEIl JAOJDKEH OCYLIECTBHTH IOIBITKY NMPUMHUPEHHS C JIPYrod CTOPOHOH
criopa. DTO MpaBWJIO HE KacaeTcs TOJNBKO OTAENbHBIX KaTeropuil Jel, HampuMmep, TOProBbIX cIOpoB. B
3akoHOAaTenbcTBe DpaHIMU Takas IPENNOChUIKA IOSBHIAck B IIepuoj OypykyasHoW peBomonuu. B
COBPEMEHHOW JIOKTPHHE TMOJOXXEHHS 3aKOHA OTHOCHUTEJIBHO MpOLEAYpPbl TNPUMHUPEHHs IO/BEpraeTcs
3HAYUTENbHOW KpuTHKE, onHako Jlekper oT 30 okTs0ps 1935 ronma He TOJIBKO COXPaHMI 3Ty MPOLENYpPY, HO H
YCUJIMJI €€ 3HaYeHHUe.

TpeOoBaHre O NPUMUPUTETBHOM MONBITKE HOJDKHO OBITH CQOPMYIMPOBAHO YCTHO WIM B IIPOCTOH
MMMCBMEHHON (hOpMe CeKpeTaplo Cy/a, I/ie UCTell JOIDKEeH yKazaTh (paMuiInio, UMsl, OTYECTBO, IIpodeccuto, axpec
CTOpoH U npeamer Tpedosanus (ct. 830 I'TIK).

[TpuMupuTENTBEHOE MTPOU3BOACTBO BO3MOXHO NPH yJACTHH MOCPEAHUKA, HO TOJBKO C COTJIACHUsl CTOPOH (CT.
832 TTIK). B cnyuae pake 4acTUYHOTO TPUMHUPEHHsI TOCPEIHUK CBHJAETEIHCTBYET aKT O COTJIAIIEHUH,
MOJNUCAHHBIN CTOpOHAMH. B cilyuae HEIOCTHIKEHHUS COTJIAILICHUS! CEKpeTaph HAMpaBisieT CTOPOHAM IHCHMO,
KOTOpO€ HanoMuHaeT UM o nporecce (ct. 832 I'TIK).

Takum 00pazoM, cocTsA3aTelIbHBIH IMPOIECC HAYMHACTCS IPU HEAOCTHMXKEHHH CTOPOHAMH HPUMHPEHHUS,
OJTHAKO NEPBUYHOH 3a/1a4ell COPEBHOBATEIBHOTO MPOIiecca SBISETCS IPUMHUPEHHE CTOPOH.
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